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In the Court of Appeals of the District of Columbia 


No. 2177. 

District of Columbia, &c., Appellant, 

vs. 

The Washington Gas Light Co., (fee. 


a Supreme Court of the District of Columbia. 

At Law. No. 49906. 

District of Columbia, a Municipal Corporation, 

vs. 

The Washington Gas Light Company, a Corporation. 

United St.\tes of America, 

of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioncHl, the following papers were filed and proceed¬ 
ings had in the above entitled cause, to wit: 


1 Declaration. 

Filed Nov. 4, 1907. 

I." 

In the Supreme Court of the District of Columbia. 

At Law. No. 49906. 

District of Columbia, a Municipal Corporation, 

vs. 

The Washington Gas Light Company, a Corporation. 

The plaintiff, the District of Columbia, a Municipal Corporation 
created by Act of Congress, sues the defendant The Washington 
Giis-Light Company, a corporation duly created by Act of Congress, 
for money payable by the defendant to the plaintiff, for that the said 
defendairt at the times hereinafter mentioned was engaged in the 
business, in the said District, of .supplying illuminating gas to the 
inhabitants thereof, or some of them and it became and was the 
duty of the said defendant, and it was required, under the Act of 
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Congress approved .June o. (2(\ Sup. K. S. 501) entitled ‘‘An 

Act relating to the sale of ga.*^ in the District of Columbia” wliich 
provides: 

“That from iuid after the thirtieth day of June eighteen liundred 
and ninety-.six the illuminating p<.>\ver of the gas furnished by any 
gas light conii>any, person, or persons in the District of Columbia 
shall be equal to twenty-live can<lles by the Dcnsen photometer, using 
the Bray slit union hurner numbered seven, consuming five cubic 
feet of ga.'^ jku* hour; and such gtu< shall not contain more than 
twenty grains of .sulphur in any form in one hundreil cubic feet, 
nor more than five grains of ammonia in any form in one hundred 
cubic feet, and shall Ik* free of the impurity known as “sulphureted 
hydrogen,” said imj)urity to be determined by ])a.'ising the gas 
through a gla.<s vessel containing strips of bibulous [)aper moistened 
with a solution of the aceUite of lead, and if any discoloration of the 
test paijcr is found to have taken place this is to be held 
2 conclusive as to the presence of .'^ulphureted hydrogen in 
the gas. 

“When the illuminating gas sui)plied by any company per¬ 
son or persons in the District of Columbia shall at any one time 
be of less illuminating power or of less purity than according to the 
stiindard just hereinbefore given, it .diall be .<o reported by the in¬ 
spector of gas and meters to the company, person or persons supply¬ 
ing the .^ame, who shall be subject to a ])enalty of one hundred dol¬ 
lars, to be recovered before the proper tribunal and ])aid into the 
tretisury of the District of Columbia aforesaid for each and every day 
during which such violation shall continue.” 

and the Act of March d, DMH), (:h“ Stats. Sbfi) amendatory thereof, 
entitled “An act making api)roj)riations to provide for the ex])en.ses 
of the government of the District of Columbia for the fiscal year end¬ 
ing June thirtietli, nineteen hundred and six, and for other pur- 
po.'ies,” to wit, 

“Hereafter the illuminating power of gas furnished by any gas- 
lighting com]>any, person, or persons in the District of Columbia 
shall be equal to twenty-two candles.”, to supply illuminating ga< 
to the inhabitants of the said District, or to some of them, having an 
illuminating power of twenty-two candles by the Bun.'^en photometer, 
using the Bray .'«lit union Burner numbered seven, consuming five 
cubic feet of giis per hour ; but the ."^aid <lefcndant. not regarding the 
.'iaid statute, in such case made and provided, did not nor would sup- 
plv illuminating gas of the illundnating power required by the .<aid 
statute, but did sup]>ly gas of less illuminating power to tlie said 
inhabitants, or to .<ome of them than the standard set forth and [)ro- 
vided in tlie said statute on the days and dates and of the illuminat¬ 
ing power as follows, to wit: 
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**' * 4 ., 

Defaults of Candle Power at ]^anou8 Stations of Defendant. 


Date. 

station. 

Candle Power. 

1907. 



July 5. 


. 21.82 

J uly 5. 


. 21.72 

Julv 15. 


. 21.12 

July 17. 

u 

20 95 

July 19. 

4 4 

21 17 

3 July 24. 

4i 

21 68 

July 25. 


. 21.41 

.lulv 25. 


. 21.14 

July 61. 

.Central. 

. 21.81 

July 31. 


. 21.69 

Aug. 5. 

* 4 

19 15 

Aug. 14. 


.... 20.32 

Aug. 14. 

.South Ka.<t 

20 94 

Aug. 14. 


.... 21.75 

Aug. 15. 

. Central . 

.... 20.93 

Aug. 16. 

u 

21 03 

Aug. 19. 

u 

20 68 

Sept. 6w . 

a 

21 51 

Sept. 27. 


_ 20.51 

Oct. 3. 

. Central . 

20.93 

Oct. 3. 

a 

_ 21.78 

Oct. 7. 

a 

_ 21.95 

Oct. 8. 

a 

_ 21.12 

Oct. 9. 

a 

.... 21.65 


report wlieroof was mafic to the said defendant by the inspector of 
gas and meters; by reason whereof and by force of the statute in 
such case made and ])rovided, an action accrued to the plaintiff to 
demand and have of and from the said defendant a large sum of 
money, to wit, the sum of $1900.00, being the rate of the penalty 
provided by the said statute ap])roved June 5, 1896, for each and 
every day during which a violation of the said statute hath contin¬ 
ued, and which sum of money hath arisen and accrued, due and pay¬ 
able to the plaintiff during the time when the said defendant so 
wrongfully neglected and refused to furnish illuminating gas of the 
illuminating power so required by the said act. 

Wherefore the plaintiff claims from the .said defendant the sum 
of $1900.00 with interest on one hundred dollars from each of the 
dates above set forth at six per cent besides costs of suit. 

2. The plaintiff sues the defendant for other money payable by 
the defendant to the plaintiff for that the said defendant on the 
days and dates hereinafter mentioned, was engaged in the 
4 business in stud District of supplying illuminating gas to the 
inhabitants thereof, or to some of them, and it became and 
was the duty of the .«aid defendant, and it was required under the 
Act of Congress of June 5 1896 (2d Sup. R. S. 501) entitled “An 
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Act relatiug to the sale of in the District of Columbia/’ which 
provides, to wit: 

“From and after the thirtieth day of June, eighteen hundred and 
ninety-six the illuminating power of the gas furnished by any gas¬ 
light company, person, or persons in the District of Columbia shall 
be equal to twenty-live candles by the Bunsen photometer, using 
the Bray slit union burner numbered seven, consuming live cubic 
feet of gas |>er hour; and such gas shall not contain more than 
twenty grains of J^ulphur in any f(u*m in one hundred cubic feet, 
not more than live grains of ammonia in any form in one hundred 
cubic feet, and shall be free of the impurity known as ‘sulphureted 
hydrogen’ said impurity to be determined by juus^ing the gas througli 
a glass vessel containing strips of bibulous paper moistened with a 
solution of the acetate of lead, and if any discoloration of the test 


paper is found to have taken place this is to be held conclusive as 
to the presence of sulphureted hydrogen in the gas. 

When the illuminating gas supplied by any comf)any, person, or 
persons in the District of Columbia shall at any time be of less illumi¬ 
nating power or of less purity than according to the standard just 
hereinbefore given it shall be so reported by the inspector of gas and 
meters to the company, ]>erson or persons siipi)lying the same, who 
shall be subject t(> a penalty of one hundred dollars, to be recovered 
before the proi»er tribunal and paid into the treasury of the District 
of Columbia aforesaid for each and eveiy day during which such 
violation shall continue.” 


to supply illuminating gas which would be free from sulphureted 
hydrogen, to the inhabitants of the said District, or to such of .'laid 
inhabitants that u>ed the .slid gas or part thereof and paid therefor; 
but the said defendant not regarding the said statute, in such ea.<e 
made ainl ]n-ovided, did not nor would, .<u])ply illuminating gas free 
from sulphureted hydrogen, as required by the said statute, to the 
inhabitants of the said District, or to some of them, but did supply 
illuminating gas, as aforesaid, from the hereinafter mentioned .sta¬ 
tions which contained .sulphureted hydrogen, according to the 
5 ^est in said Act pre.scribed, contrary to tlie provisions of the 
.said Act, on the days and dates, as follow’s: 


Defaults in Puritii—Presence of Sulphureted Hydrogen. 


Date. Stations. 

1907. . 

August 14.Southeast 

September *26.Central, Southea.st, Northwe.st. 

September 27.North west 

September 30.Southeast 

October 1.Central, Southeast, 

October 3.Central, Southea,st, Northwest. 

October 4..-Central, Southeast, Northwest. 

October 7.*.Central, Southeast. Northwe.st. 

October 8.Central, Northwe.st. 

October 9.Central, Southeast, Northwest. 













THE WASHINGTON GAS LIGHT CO., <feC. 


6 


report whereof was made to the said defendant by the inspector of 
pj.s and meters; hv rea-son whereof, and by force of the statute in 
such ease made and provided, an action hatli accrued to the plain¬ 
tiff to demand and have of and from the defendant a large sum of 
njoney, to wit. .$1,000. being the rate of the |>enaltv provided by the 
said statute for each and every day during which a violation of the 
said statute hath continued, and which sum of money hath arisen and 
accrued, due and payable, tf) the sai<l plaintiff during the time when 
the said def(‘ndant so wrongfully neglected and refused to furnish 
illuminating gas of the illuminating power and purity so required 
hv the said Act. 

Wherefore the plaintiff claims from the said defendant the sum of 
,$1,000.00 with interest at six per cent on one hundred dollars from 
each f»f the dates above set forth, besides costs of suit. 


•S. The plaintiff sues the defendant for other money payable by 
the defeinlant to the ])laintiff for that the defendant, at the time here¬ 
inafter mention(‘d. was engaged in the business in the said 


District, of supplying illuminating gas to the iidiahitants 


thereof, oi* to some of them, and it l>ecame and was the duty 


of the said defendant, and it was required, by the Act of Congress of 
.lunc o, 1<S0(). entitled, “An Act relating to the sale f)f gas in the 
District of Columhia.*’ which provides, to wit: 

“From and after the thirtieth day of .June. eight(*cn hundred and 
ni!K‘ty-six the illuminating power of the gas furnished by am/ ga.s- 
light company, person or persons in the TJistrict of Colmnhia shall l)e 
ecpial to twenty-five candles hy the Hmisen photometer, using the 
Bray slit union burner imnd»ered seven, consuming five cubic feet 
of gas per hour; and such gas shall not contain more thaii twenty 
grains of sidphur in any form in one hundred cubic feet, not more 
than five grains of ammonia in any form in one hundred cubic feet, 
and shall he fn'e of the impurity known as ‘snlphureted Hydro¬ 
gen.’ .Slid impurity to be determined by pa.<sing the gas through a 
gla.'^s ve>:s(‘l containing .‘itrips of bibulous paper moistened with a .solu¬ 
tion of the acetate of lead, and if any discoloration of the test paper 
is found to have taken [)lace this is to he held conclusive evidence as 


to the presence of sul})hureted hydrogen’ in the gas. * 

When the illuminating gas supplied by any com])any, person, or 
persons in the Di.strict of Columbia shall at any time he of less illu¬ 
minating power or of less purity than according to the standard just 
herein})efore given, it shall be so reported by the inspector of ga.s and 
meters to the company, person, or persons .supplying the .«ame, who 
.shall he subject to a penalty of one hundred dollars, to be recovered 
before the ])roper tribunal and paid into the trea.surx’ of the Dis¬ 
trict of Columbia afore.«aid for each and every day during which .such 
violation .«hall continue.” 


and the Act of March .S, lOOd amendatory thereof, whieh provides, 
to wit: 

“Hereafter the illuminating power of gas furni.shed by any ga.«- 
lighting company, person or persons in the District of Columbia .shall 
be equal to twenty-two candles.” to .supply illuminating gas to the in¬ 
habitants of said District, or to some of them, whieh should have an 
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illuminntiiig power of twenty-two {•;in(lle.<, anil whieli should he free 
from sulphnreted hydrogen; hut the said defendant not regarding 
the sidd statute, in such ease made and provided, did not 

7 nor would supply illuminating gas of the purity or quality 
required hy said Act. hut did supply illuminating gas to 

the inhabitants of said Thstrict, or to .<ome of them, of les'^ illuminat¬ 
ing power than twenty-two candles and containing sulphureted hy¬ 
drogen. according to tlie test in said Acts pre.'^crilH'd, and contrary to 
the provisions of said .\cts as set forth in the hill of particulars an¬ 
nexed hereto and made part hereof: report whereof was made to the 
said defendant hy the inspector of gas and meters; hy reason whereof, 
and hy force of the st^itute in su(*h case made and provided, an 
action hath accrui'd to the .said plaintiff to have and demand from the 
defendant a large sum of monev to wit. the sum of $*2,900.00; being 
the rate of the penalty provided hy the said statute for each and every 
day during which a violation of the said statute hath continued, and 
which sum of money hath arisen and accrued, due and payable to the 
plaintiff during the time when the said defendant so wrongfully 
neglected aiid refused to furnish illuminating gas, as aforesaid, of 
the illuminating ])ower and tairity so required hy the said Act. 

Wherefore the plaintiff claims the sum of $2,900.00 with interest 
on the sum of one hundred dollars from each of the dates in this 
count set forth, besides costs. 

4. The plaintiff sues the defendant for other money due and paya¬ 
ble to the plaintiff from the defendant; for money paid hv the plain¬ 
tiff to the defendant at his request; for money lent by the plaintiff 
to the defendant; for money received hy the defendant for the use of 
the plaintiff; for money found to he due from the defendant 

8 to the plaintiff on account stated between them; as will ap¬ 
pear from the hill of particulars filed herewith and made part 

hereof. 

Wherefore the plaintiff claims the sum of $2,900.00 with iptorest 
on one hundred dollars from each of the dates .«et forth in said hill 
of particulars, besides costs of suit. 

EDWARD TT. TTTOMAS. 

' Attomey for Plninfiff. 

The defendant is to plead hereto on or before the twentieth day, 
exclusive of Sundays and legal holidays, occurring after the day of 
service hereof; otherwise judgment. 

EDWARD TT. THOMAS, 

Attorney for Plaintiff. 
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9 Hill of Harticulurs. 

Defaults of Candle Power at Variou.'^ Stations of Defendant. 


Date. 

Station. 

Candle power. 

1907. 



July 0 . 

.Central . 

... 21.82 

July 5. 

.South Ksist. 

21.72 

.Inly 15. 

.Central . 

... 21.12 

.Inly 17. 

.Central . 

20.95 

July 19. 

.Central . 

... 21.17 

.Inly -24. 

.Central . 

21.08 

.Inly 24. 


21.41 

.Inly 2.5. 

..Sontlu'ast. 

21 14 

.Inly 31. 

.Central . 

21.81 

.Inly 31. 

.X<ntb We.'^t. 

21.09 

August 5. 

.North West. 

19.15 

Angn.'^t 14....... 

.Central . 

20.,32 

August 14. 

.'South East. 

20.94 

August 14. 

.North West. 

... 21.75 

An ill 1 st 15. 

.(^cntral . 

20 93 

August 10. 

.Central . 

21.03 

An gust 19. 

.Central . 

20.08 

September 0. 

.Central . 

21.51 

Scnteinlier 27. 

.South East. 

20 51 

October .3. 

.Central . 

20.93 

October 3. 

.Central . 

21.78 

October 7. 

.Central . 

21.95 

tlctober 8. 

.Central . 

... 21.12 

October 9. 

.CcMitnil . 

... 21.65 

Defaults in Purity- 

• 

_Presence of Snlphnreted Hydrogen. 

Date. 

Station. 


1907. 



.\ngnst 14. 


** 

S(‘|)tember 20. 


Northwest. 

.^’e])tember 27. 



S(*ptember .30. 



October 1. 



0('tober .3. . . .. 


Northwest. 

October 4. 


Northwest. 

October 7. 


Northwest. 

0(‘tober 8. 




October 9.Central, Southeast, Northwest. 


10 District of Columbia, 

Elmer O. Runyan being first duly sworn says he is the inspector 
of gas and meters of the Di.strict of Columbia; that the .said Di.«trict 
has a good cause of action again.«t the Washington Gaslight Com- 
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piiny, tlie ilefendant named in the foregoing and annexed deelara- 
tion, the said cause of action arising under the Acts of Congress of 
June 5, 189G, and March 8, 1900, a;? set out in the siiid declaration, 
which said Acts required the said defendant to furnish ga^ to iU cus- 
tuinei*s which should have an illuminating power of ’I'l candles 
ami which slaudd \>e free from sulphureted hydrogen; that the 
said Act of June o, 1890, provided that any person or comj)any 
supplying illuminating gas in sai<l District should pay the sum of 
one liundrcil dollars int(> the treasury of the District of Columbia for 
each day gas was supplied of less candle power or less j)urity than as 
recjuiiWl hy the said Acts; that on the nineteen days set out in the 
hill of particulars tiled with the diH-laration herein, and made a part 
of this atlidavit. the said defcmlant sU]>j)lied illuminating gas of less 
tlian twenty-two candle-]>ower; and on ten days set out in the said 
hill of particulars said defendant supplitMl gas which contained Sul¬ 
phureted Hydrogen: that immediately upon such defaults being 
made hy the said defendant in the candle power and ])urity (d the 
illuminating gas supplied hy it, the sum of $*2,900.00 IxH'ame due 
and payable to the District of (^)lumhia hy sai<l defendant, and the 
.<aid sum is now justly due and owing to the said District hy the said 
ilefendant, with interest on one hundre«l dollars from each of the 
dates .-jet forth in the said hill of particulai*s, exclusive of all s<*t-offs 
and just grounds of defens(‘. 

11 ELMER G. RUNYAN. 


Suhscrihe<l and sworn to before me this swond day of November, 
A. I).. 1907. 

WILLIAM TINDAT.L, 

[seal.] Notary Public, D. C. 


Pleas of Defendant and Affidavit. 

Filed Nov. 25, 1907. 

1. Now comes the defendant in the above-entitled cause, by its 
attorneys, Messrs. R. Ro.><s Perry A Son and for plea to the declara¬ 
tion of the plaintilf in the said cause fded, and to each of the four 
counts thereof, .-ays that it is n(»t indebted as in the .<aid declaration 
and in each of the four counts thereof as alleged. 

2. And for a further plea to each of the first three counts of the 
said declaration, the defendant .siys that the Act of Congre.ss referred 
to in each of the said first three counts, and in part .set out in each 
of the said first three counts, c(nitains the following proviso, to wit: 
^^Providfd, hiavd'er. That if it .shall appear that .such deviation from 
the ab(>ve-named .standards could not have been ])revented by ordi¬ 
nary care and prudence, but was occasioned by .some unavoidable 

causes, then the said penalty .shall not be enforced.'’ and the 
12 defendant avers that the deviations referred to in the .«aid 
proviso are the supplying by the defendant of illuminating 
gas to the inliabitants of the District of Columbia of less illuminating 
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power or of less purity than provided by the said Act of Congress. 
And the defendant further avers that all and every of the said first 
three counts of the plaintiff’s said declaration charge the defendant 
with siiid deviations. And the defendant, protesting that it is not 
guilty of all or any of the said deviations as charged in the first three 
(•(amts of the j)laintiff‘’.s said declaration, and in each of .‘^aid counts, 
nevertheU^s for plea in this behalf .siys: that all and every of the 
aforesaid deviations in the said first three counts of the said declara¬ 
tion, and in each of said counts averred, could not have been pre¬ 
vented by ordinary care and prudence on said defendant’s part, but 
were occ^isioned by some unavoidable cau.ses. 

R. ROSS PERRY & SON, 

A ttorneys for Defendant. 

District of Columbia, ss: 


Janies S. Mcllhenny, being first duly sworn, deposes and says: 
’riiat he is the engineer of the Wbudiinglon Oas-Light Company and 
a.s such officer has general charge of the ga^^ plant of the said com¬ 
pany; that the said (las-Light Company is the defendant in the suit 
to which this affidavit is annexed; that the said (las-Light 
is not liable to the District of Columbia, the plaintiff in the 
for su])plying gas which contained suliihureted hydrogen on the ten 
days st*t forth in the bill of particulars annexed to the declaration of 
the said plaintiff'; that on the said days the defendant did sup- 
l*"! ply ga-'^ which contained sulphureted hydrogen, but that the 
pre.<ence of the said sulphureted hydrogen in the said gas 
could not have been prevented by ordinary care and prudence on the 
part of the said (la<-Light Company, but was occasioned by an una¬ 
voidable cause; that the presence of the said sulphureted hydrogen 
in the gas furnished at the southeiL^t Station of the said Gas-Light 
Company was due to the dismantling of the purifiei’s at the East Sta¬ 
tion Works of the said Company for the purpose of enlarging their 
capacities; that— was necessary to enlarge the capacities of the puri¬ 
fiers to meet the increased demands for gas in the District of Colum¬ 
bia ; that the system at the time consi-'^ted of two independent .sets of 
four purifiers each; that to provide intelligently for the present and 
future the capacity of each .<et had to be (baibled; that each set wa.s 
enlarged .‘separately, the first .<et, according to contract, to be com¬ 
pleted on September first, and the .‘^econd set on October fifteenth; 
that while the fir.'it set wiis being completed the gas was furnished by 
the original second set; that the contractor was a competent and rep¬ 
utable man for the work for which he was employed; that owing to 
the fact that the contractor, through no fault of his own, was unable 


Company 
said suit, 


to obtain the necessary material for completing the sets, the first set 
was not completed until about October 10th and the second set is still 
incomplete; that all the defaults mentioned in the said declaration 
and particulars of demand of the plaintiff coiusisting in the presence 
of sulphureted hydrogen in the gas furnished, except that of August 
14th, 1907, were due to the increased demand for gas incident to the 


2—2177a 



10 


DISTRICT OF COLUMBIA, «tC., VS. 


fall aiul winter month?: thnt said defaults could not have 
14 occurred had the said contractor completed the first set of 
purifiers at the lime called for by the said contract and were 
not caused by the want of ordinary care and prudence on tlie 
part (»f the said (nis Company, but were due to an unavoidal>le 
cause; tliat the remaining portion of the ap|>aratus was in¬ 
adequate for the work and caused the defects com|)lained of at the 
SoutheiL'^t Station: that the above mentione<l default of the con¬ 
tractor also necessitated the West Station Works of the defendant 
manufacturing and purifying more j^as than it anticipated or could 
by the use of ordinary care and prudence forest^' or had pro])er ca])ac- 
ity for at that time, ami necessarily embarrassed that station: that 
this caused the presence of sulphureted liydro<ien in the ^as fur¬ 
nished from th(>sc‘ works to the Central and Xortliwest Stations at the 


times stated in the above nientione<l bill of particulars and declara¬ 
tion of the said plaintiff: that thc'se conditions were remedied as early 
as could be possibly d(Mie by the exercise of all possible care and pru¬ 
dence: that the default mentioned on August 14th was necessarily 
caused by the necessity of making new conn(‘etions incident to the 
above mentioned impr(>vements at the East Works of the said (bi>- 
laght Company: and that the said connections at the East Works of 
the said (bLs-Ei<j;ht Com]>any were absolutely necessary to be ma<le in 
the process of enlar^inj* the sai<l ]>nrifiers. 

That the said defendant is not liable to the said plaintiff for fnr- 
nishinji; ^as of l(‘ss candle power than required by law on the nine¬ 
teen days set out in the above mentioned particulars (d‘ demand and 
in the above mentioned declaration; that it is bevond human 
lo skill to measure by the lUinsen j)hotometer n^qnired by law 
the candle power with absolute accuracy; that in the opinion 
of this affiant, who is an expert in the making and measuring of gas, 
a difference of one candle power may l)e occasioned by the iidierent 
impossibility of absolute accuracy in measurement i)V the person 
reading the ]>botoinett‘r: that the said (bis-Ligbt (^unpany measured 
on each day on which the sjiid plaintiff complains of <lefaull in the 
candle power by instruments in general use and of proved accuracy, 
the gas furnished by it and that in every case it was above the candle 
])Ower required except in the case occurring at the Southeast Station 
on the four days stated in the above mentioned declaration and bill 
of particulars; that on the said four days the defaults were occasioned 
by accidents incident to the operation of the gas machinery at the 
East Works of the defendant and that such accidents could not have 


been ])revented by ordinary care and prudence, but were unavoid¬ 
able on account of the nature of the machinery: that between July 
otli and October 9tli, IbOT, tliere were but four defaults in the candle 


])Ower at the Northwest Station, while there were sixteen such de¬ 
faults during the same time at the Central Station; that both stations 
obtain gas made from the same works of the defendant and that the 
affiant stales that there is no reason known to him or which could be 


known by the exenise of ordinary care and prudence to account for 
the difference in candle power of the gas furnished: that the only 
dates on which there were defaults on the same day at both labora- 
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tones are July 24, July ♦‘^1, and August 14; that in addition 

16 the affiant states, that on all the dates not mentioned above 
between July 5 and October U the giis furnished was in excess 

of the required candle power at both stations; that, with the excep¬ 
tion of the four defaults above mentioned at the Southeast Labora¬ 
tory, no explanation can be made {\s to why the candle power was 
not above the requirements on the days complained of in the said 
declaration and bill of ])articulars and were above the legal require¬ 
ments on all other days during the said time; that the manner of 
making the gas and the conditions connected with the supply were 

exactlv the same: and that even if it Ik? {idmitted that there were de- 

■ 

faults as stated in the said declaration and bill of particulars they 
could not, in the nature of the gas manufacturing business, have 
l>een prevented by ordinary care and prudence, but were the result 
of some unavoidable causes; that in the manufacture of gas it not 
uncommonly hapi)ens that there are variations in the candle power 
of gas, under j)ractically identical conditions, which it is imjwssible 
for those most advanced in the science of manufacturing gas to over¬ 
come; and further the aflianl ssiys that all the defaults complained 
of in the candle power of the gas furnished on the occasions men¬ 
tioned by the Wa<hington-(bis-Light Company could not have been 
j)revented by ordinary care and prudence, but were occasioned by 
some unavoidable cause or causes. 

That the Act of Congress set out in the above mentioned declara¬ 
tion of the ])laintifF contains the following proviso; Provided, How¬ 
ever, That if it shall appear that such deviation from the above- 
named standards could not have been prevented by ordinary 

17 care and prudence, but was occasioned by some unavoidable 
causes, then said penalty shall not be enforced;” that each 

and every of the defaults of the said Gas-Light Company complained 
of in the above mentioned declaration and bill of particulars of the 
plaintiff and in the affidavit of the agent of the said plaintiff an¬ 
nexed to the said declaration come within the exceptions contained 
in the said proviso for the rea'^ons, amongst others, set forth in this 
affidavit. 

JAMES S. McILHENNAL 


Subscribed and sworn to before me this 25th day of November, 
1907. 


[seal.] 


J. A. SWEENEY, 
Notary Public, D. C. 


Memoranda. 

Dec. 5, 1907.—.Joinder in issue filed. 
Apr. .5, 1909.—Verdict for defendant. 
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18 Motion by D. C. for New Trial. 

Filed Apr. 9, 1909. 


Now comes the plaintiff, by its attorney, and moves the Court for 
a new trial in the above entitled ciise, for that,— 

1. The Court erred in instructing the jury to return a verdict for 
the defendant. 

2. The Court erred in holding that there was not suHicient evi¬ 
dence for the consideration of the jury. 

3. The Court erred in construing the statute to mean that the 
plaintiff must ])rove defaults in candle power and purity of ga‘< to 
extend over a continuous period of a calendar day, before the plain¬ 
tiff can be entitled to recover. 

4. For errors of law in instructing the jury to return a verdict for 
the defendant. 

5. The Court erred in holding that the plaintiff' must prove more 
than one default at anv one time on anv dav, before it can be en- 
titled to recover. 

E. H. THOMAS, 

F. II. STEPHENS, 
Attorneys for Plaintiff. 

Messrs. Rl Ross Perry & Son and G. T. Dunlop, Attorneys for De¬ 
fendant: 

Please take notice that the above motion will called to the at¬ 
tention of Chief Justice Clabaugh, on Friday April Ibth 1909, at 
ten o’clock A. M., or as soon thereafter as counsel can be heard. 

E. H. THOMAS, 

F. H. STEPHENS, 
Attorneys for Plaintiff. 

19 Supreme Court of the District of Columbia. 

Friday, Api'il 23, 1909. 

Session resumed pursuant to adjournment, Hon. Harr}' M. 
Clabaugh, Chief Justice, i>residing. 

Upon consideration of j)laintifPs motion for a new trial filed herein, 
it is ordered that said motion be, and the same is hereby ovemiled 
and judgment on verdict is ordered; wherefore, it is considered and 
adjudgetl. that the plaintiff' herein, Uike nothing by this action, that 
the defemlant go hereof without day, be for nothing held, and 
recover of plaintiff' its costs of defense to be taxed by the clerk, and 
have execution thereof. 

From the aforegoing the plaintiff by its attorney, notes an appeal 
in open court to the Court of Appeals of tFe District of Columbia. 
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Menwrandum. 

1909, April 23.—Time file record in appellate court extended 

from time to time to and including April 14, 1910. 


‘-^0 Supreme Court of the District of Columbia. 

Thursday, April 14th, 1910. 

Session resume<l pursuant to adjournment, lion. Harry M. 
Clahaiigh, Chief .Justice, ]>residing. 

The Conrl having this day signe<l the Bill of f^xceptions hereto¬ 
fore submitted herein, now orders llie same of record as of the time 
of the noting thereof at the tnal. 

Further by consent of the parties hereto thnaigh their respective 
attorneys of record, the time within which to file a transcript of the 
rec(»rd herein in the Court of Appeals, is hereby extended to and 
including the 24th day of May, 1910. 


Bill of Exceptions. 

F'iled Apr. 14. 1910. 

Be it remembered, that at the trial of this cause, beginning on 
the ISth day of March. 1909, before the Honorable Harry M. 
Clabaugh, Chief .Justice of the Supreme Court of the District of 
Columbia, and a jury regularly empaneled and sworn to try the 
is-^iie pemling l>etween the ]daintift‘ and the defendant, the plaintiff 
to maintain the issues on its ])art joined produced as a witness one 
Et.mkr (1. Kunyan, who, l)eing duly sworn, testified that he is a 
chemist, and has been since 1889, that he is the Inspector of gas 
and meters in the District of Columbia, and has been since 
21 January 2, 190.3, (the qualifications of the witness are ad¬ 
mitted hy the defendant); that he tested the gas furnished 
by the Wa^hin^on Gas-Light Company at the various stations of 
the said Company on the following days and dates and found the 
ga< to l)e in default as set out, and on each day, following the mak¬ 
ing of the said test*!, about the middle of the day in each case, re¬ 
ported such failures to the defendant Company;* that he not only 
made a daily report, but sent a special notice whenever the gas did 
not come up to the .standard in candle power or purity; these read¬ 
ings with re.^pect to the candle ])ower of the gas furnished by the 
defendant and with respect to the presence of sulphureted hydrogen, 
at the dates and stations given are correct: 
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Defaults of Candle-Power at I’arious Stations of Defendant, 


Dates. 

station. 

Candle-power. 

1907. 



July 5. 

.Centnd . 

. 21.82 

.lulv 5. 


. 21.72 

July 15. 


. 21.12 

.Tilly 17. 

a 

. 20.95 

.Tilly 19. 

(< 

. 21.17 

.Tilly 24. 

a 

. 21.68 

.Inly *24. 

. Noit Invest . 

. 21.41 

.Tilly 25 . 

. Southeast . 

. 21.14 

.Tilly 81. 

.(Vntnd . 

. 21.81 

.Tilly 81 . 


. 21.69 

Aug. 5 . 


. 19.15 

August 14. 

. Central . 

. 20..32 

Aug. 14. 


. 20.94 

Aug. 14. 

. Northwest. 

. 21.75 

Aug. 15. 

.Central . 

. 20.93 

Aug. 10. 

<( 

. 21.03 

Aug. 19. 


. 20.68 

Sept. 0. 


. 21.51 

Sept. 27 . 


. 20.51 

Oct. 3 . 

.Central . 

. 20.93 

Oct. 4 . 

n 

. 21.78 

Ort 7 . 

i k 

. 21.95 

Oct. 8. 

u 

. 21.12 

Oct. 9 . 

u 

. 21.65 


2*2 Dtfaaltii in Piirifu—Presence of Sulphuretcd Hydrogen. 


Date. Station. 

1907. V 

August 14. S(Mitheast. 

September 20.Central, Southea.'^t, Northwest. 

Septeinhor 27.Northwest. 

^>epternbor 80.Southeast. 

October 1 . Central, Southeast. 

October 8.Central, Southeast, Northwest. 

October 4.Ct*ntral, Southea.st, Northwest. 

October 7.(Vntral, Southeast, Northwest. 

October 8.Central, Northwest. 

October 0.(Vntral, Southea.st, Northwest. 


That on all the other days and at the stations not noted as in de¬ 
fault on the al)ove days during this period both the purity and the 
candle power of the gas furnished by the said company met the legal 
requirements. The tests for candle power were made usually once 
a dav at different times between noon and midnight. They were 
usually made between noon and six o'clock in the evening. That he 
tested the gas for candle power by the Bunsen photometer, using the 





























































THfi WASHINGTON GAS LIGHT CO., AC. 


15 


I^ray slit Union Burner, Xo. 7, lonsinning five cubic feet of gas per 
hour. He tested for sulphureletl hydrogen by using a strip of 
liibulous paper—,tliat is, paper that is absorbent and wiW readily 
soak up a solution. This strip of paper is moistened with a solution 
of lead acetate, and then exposed to a current of the gas. If any 
liydrogen sul])hide (sulphureted hydrogen, tlie law calls it) is pres¬ 
ent, tlie paper will be colored, and if any appreciable amount is 
pre.'ient it will be black, wherever the lead acetate has moistened the 
paper. The .'<uli)hureted hydrogen tests are made at the time the 
candle power tests are made while getting the apparatus ready. 
28 And thereupon, the witness, on cros.s examination, testified 

as follows: the defendant company has three stations and 
territories supplied by gas through |)ipes connected with the same 
tanks. The easternmost station is at Fifth and I) Streets, Southea<; 
the central .'Station is at Tenth and 1) Streets, Northwest, and the 
West Station is on Fourteenth Street about a third of a block south 
of Rhode Island Avenue. It is alxait a mile from the central to the 
X'ortliwest station and at least a mile and a half from the central 
to the southeiU'it station. When tests were being made at one .station 
he could not say whether the gas wiis above or below the legal stand¬ 
ard in candle ])ower at any other station. The test for sulphureted 
hydrogen lasts for about three minutes. When the test is made at 
one station he does not know whether the gas at the other stations 
is above or below the legal standard in purity. Hut if this imi)urity 
is found in the gas at one station at a given hour he knew it would 
continue at the same station for .several hours. If he made a test 
at one station and found sulphureted hydrogen, he would know that 
it would continue there for probably ten hours, and if during this 
time he found s-lphuretted hydogen at another station he would 
know it continued at the first. If there is any impurity in the gas 
all the gas must be out of tlie holder and mains IxTore the impurity 
is out. If he found sulphuretted hydrogen in the gas at a given sta¬ 
tion, he would expect to find it at the same station at any .sub.^equent 
test nmde that day. It would be ten hours jirobably, which would be 
required to get rid of the sulphuretted hydr(»gen. He cannot 
24 undertake at this di.><a/.stance of time to .state whether he made 
more than one test at each station on the same dav. When 


he became in.s|>ector he found in the office a Bunsen photometer 
using the Bray .>^lit Union Burner No. 7 consuming five cubic feet of 
gas per hour, and has used it ever .since; that the tests for candle 
power consi.st of taking ten readings in about nine minutes and a 
Iialf; that the defaults reported were the re.sults of one test, but many 
times two tests were made, one following directly upon the other 
and he took the higher result if they agreed clo.sely, and if they did 
not agree closely he made another te.st immediately thereafter; that 
he does not remember whether or not more than one test was made 


at any station on the days of the defaults reported; to determine 
accurately the quantity and quality of any substance chemists 
.sometimes tru.«t to one te.st and sometimes not; in many instances 
it would be desirable to have more than one te.st; that the apparatus 
which he is using now and which has been examined by Professor 
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Miinroo was the same apparatus whieli lie used in testing for the 
defaults testiHed to. 


.And next to maintain tlie issue on its part joined, the plaintiff 
t^ave in evidence tlie testimony of Charles Mi'NRoe, a chemist by 
profession and an expert wh(>sc qualiHcations were admitted by 
ccmnsel for the defendant, who testitii*d that he had examined the 


apparatus used by tlie )>n‘cedini!: witness for testing; for candle power 
and the presenct* of sulphurctt(‘d hydrogen in the gas furnished by 
the defendant company on tlie dates testified to; that he found the 
various pieces of apparatus in good condition and perfectly suitable 
for the use to which they were put ; that he made the examination 
in Fchruarv. 1901) ami again in March. 1909; that he has 


Uhmi familiar with the apjiaratus since 1S93 at the central 


station: that the said apparatus was the same as that used by 


the ])rece<ling witness. Ivunyan, in making the test.< referred to. 


'rhereu]>on the plaintiff rested. 

.And next, to maintain the issue on its ]>art joined, the defendant 
gave in evidence the testimony of sundry expert witm‘.sses tending 
to ini]>each the accuracy of the saiil apparatus ami of the methods 
of testing used by the witm‘ss Kunyan ami further temling to prove 
that t4) <h*terniine accurately the candle power of the gas over a period 
of a given legal <lay at least three tests should be made with an 
interval of ajiproximatcly an hour between consecutive tests; and if 
the tests did not agree closely a fourth test should Ik‘ made; that 
the more tests that were made, as long as there is the po.'<sihility of 
human error, the better,—the less the possibility of error: that the 
(las referees of London, under an Act of Parliament are required to 
make three tests daily at least an hour apart, and if the candle ])Ower 
on any day is 1h*1ow the .^tamlard to an extent no greater than one 
candle, then the law requires that the tests ou the day ]>receding 
and on the following day he averaged with the intermeiliate da.v, 
and that the average he taken as the true candle power for that day; 
that there is no rule in this country for making three tests, an hour 
apart: ami further tending to show that the defaults in candle 
power referred to in the testimony of the said witness, and also the 
presence of sulphureted hy<lrogen. were deviations from the stand¬ 
ard j)rescribed in the Act of Congress under which the action in 
question is brought which could not have been ])revented hy 
*26 ordinary care and prudence, but which were occasioned by 
unavoidable causes. 

And thereiqjon the plaintiff offered expert testimony tending 
to prove that the said variations and defaults could have been pre¬ 
vented by ordinary ])rudence. and were not due to unavoidable 
causes. 

This is the .substance of all the evidence taken material to the 
point involved. 

And next, thereupon, coun.sel for the defendant prayed the court 
to instruct the jurv to return a verdict for the defendant, on the 
ground that the plaintiff had not proved that any violation of the 
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Act of Congress set out in the i)laintiff’s declaration had continued 
diiniig a day; which prayer of the defendant the trial justice 
granted over the objection of the plaintiff, and then and there, over 
the objection of the plaintiff, instructed the jury to find a verdict 
for the defendant upon the said ground. (The opinion of the Court 
in so instructing the jury is attached hereto as part of this bill of 
excej)tions.) To which action of the court, the plaintiff, by its 
attorney then and there excepted, and the trial Justic*e entered the 
said exception u|)on his minutes: and does now, nunc pro tunc at the 
request of the plaintiff, sign and seal this bill of exceptions, this 
14" dav of April, A. D. 1910. 

HARRY M. CLABAUGH, 

Chief Justice. 

Opinion of the Court. 


Thursday, April Ist, 1909—10 o’clock a. m. 

The Court (Chief Justice Clabaugh) : Gentlemen, this is 
*27 a pretty serious question that ha< been i)laced before the Court, 
by reason of the fact that we have been here for nearly two 
weeks trying a c{U‘<e that Inis been, of course, carefully tried on both 
sides, and a great deal of money has l>een sj)ent by the respective 
sides for the employment of gentlemen here; and it seems to me 
that this whole question could have been raised at the very inception 
of this case. Counsel must have some good reason for not having 
raised it; but 1 regret that they did not see their way clear to do so. 
The ruling of the Court in this ciL<e depends entirely upon the con- 
.‘<truction to be given this statute. 1 have said that I did not think 
that the authorities suggested, largely by counsel for the defend¬ 
ants, to the construction that courts ought to give statutes of this 
kind need be invoked in this caK‘. Whether this statute be one in¬ 


volving a penalty, and thei*efore a |>enal statute, or whether it be an 
Ordinary Act of Congress, its language, to my mind, is so plain 
and explicit that it does not need any construction. When I say 
“ciuistruction,” 1 mean “inter[)retation.” It interprets itself, it 
construes itself; because, .>^0 far as 1 can .<ee, there is but one con¬ 
struction that can be given to the Act. The tlefendants are charged 
bv the District with having violated certain provisions of these sev¬ 
eral Acts, all of them practically in the language of the last Act, in 
that they failed to keep the gas furnished b}’ these respective com¬ 
panies up to the illuminating power designated by Congress, to wit: 
22 candle-power. It is also charged that they allowed certain im¬ 
purities to remain in the gas—sulphureted hydrogen, sul- 
28 phur, some of its compounds, and ammonia—in direct viola¬ 
tion of this Act. The Di.strict has offered proof tending to 
show violations in these various ways by the.se respective compa¬ 
nies—the Georgetown Company not to the same extent as the Wash¬ 
ington; I mean, not over so great a range, as I recall the testimony, 
it has been more confined. So it comes .«imply to the question, 
therefore; Do the acts as proved by the District infringe the Act in 
question? Have they Golated the law as contemplated by Congress^ 
3—2177a 
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Tf T were to seek for tlie iiiterpretntion of this Ael, so for il neeti.- 
any, from the acts of the plainlitf in lliis eiuse, I should say that it has 
by its long silence interpreted the law for tlie court: that for these 
many years it has permitted tlK*se violations to go on—because il 
must be itssumed that there were, during all these many years, many 
violations; and 1 onlv assume it from the testimonv in this case, as 
every witness has j)ractically testilie<l on both sides that illuminafing 
giis is a very inconstant (piantity so far as its regularity is concerned. 
In other words (to make myself plain) all the testinaniy shows that 
in the course of an hour gas may ab.'^olutely change from one condi¬ 
tion to another, and even in le.s< time than that. 80 that Congress 
was acting about .something that is not, and J siL<i>cct cannot be made, 
lUi absolutely constant uuantity, so as to be in the .<ame condition all 
the time. That seems vO be the result of the views of the e.xperts on 
both sides. 


I siiy that it seems to me that the District has inter|u*eted this law 
itself; because if all these violations occurred for these mauv vears 
(some thirty. 1 think someone siiid) and no pro.^ccution wa-^ 
•29 ever brought, it must, have been u}K)n the theory that the Dis¬ 
trict considered that the fact that the gas was lacking at the.se 
infrequent times, it may Ik*, and for short perio«ls of time, in the 
camile-j)Ower and in the purity which the law demands the gas .^hall 
have, did not c-onstitnte vi(»lation of the law. 

However, it is not for the court to act uj>on that theory. 1 o.dy 
suggesit that it looks as though that must have been the view that had 


be(*n Uiken for manv vears. 

« •. 

But I cannot imagine that Congres- ever intended the construction 
put uixni this Act by the plaintiff in this cib^e—certainly not from the 
language they have used: 

“When the illuminating gas a 7 /.s* .supplied by any company, per.'ion 
or persons in the District of Cohind)ia shall at any one time be of 
less illuminating j»ower or of kss purity than according to the .stand¬ 
ard just heretofore given,'- 

The st4Uidard of j)urity and of illumination— 

“It .'ihall be ."^o n'ported by the Inspector of Has and Meters to the 
<'om])any, ]»erson or j>eisons supplying the .<ame who .<hall be .‘Subject 
to a penalty of one hundred dollars”— 

For what? Leaving out the words that prescribe how this i)enalty 
shall I>e paid, the Act .<ays: 

“Shall l)e subject to a penalty of one hundred dollars for each and 
every day dur'rny ndtlch snclt viohifion sJiall continue/' 

What can that mean? That if at any time the-^e companies are 
liable to a penalty of a hundred dollars for any failure to keep up the 
standard of ])urity or of illumination, when that has been shown vou 
are to notify the.'^e com])anies that they are in default; and if that 
default .<hall continue, during each and every dav it .<hall con- 
30 tinue they shall ])ay this penalty of a hundred dollars. I can¬ 
not see how it means anything else. I cannot .<ee how anv 
other con.^truction can be given the .statute. 

When I a-sked coun.<el how he woidd rea<l that, he siiid he would 
read it as though the language were “who shall be subject to a penalty 
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of one hundred dollai*s for each and every day on which such viola¬ 
tion shall occur.” It i.*^ peidectly plain what that would nie^in, and 
wa.'^ very easy for Congress to have said it if it had meant it. But it 
is a curious thing that ('ongress should have said that the moment tiie 
default occuiv. the g{u< company shall he notified. Now, why? 
Sin^ply, it means to me, to .<ay to the gas com])anv; “If this default 
fK'curs <hiring the (Mitire day, you shall he .subject to a j)enalty of a 
hundred dollars for (‘vei-y day that it occurs.” giving th(‘ gas company 
the o|)portunity. if anything was wrong, if there was any default that 
it could cori’ect, to immediately correct it; and the testimony in this 
ca.se sliows that such things can he corrected quickly. 

Tt cannot he po.<sihle. it .<('(‘ms to me, that Congre.ss intended to 
.say that if for ten minute.s out of tin* twenty-four hours the gas com¬ 
pany was in default half a candl(‘-power or a tenth of a candle-]>ower, 
which no one would c'ver \)v ahle to discover exce])t hv the use of .some 
refine<l instrument, therefore it should pay the sum of one humlred 
dollars for such default. "Phe coui't has nothing to <lo with whether 
it is rea.'^onahle or unr(“asonal)U‘; that is for Congress; hut it schmiis to 
me tliat. if that interpretatioti is to lx* given to the statute, then the 

like interpretation must mcessirily follow that the* company 
.‘^1 shall he lined everv time it is in default. T cannot make out 

t 

what counsel makes out in this case, that one default only 
shall he ])aid for for one day. That is all the District claims; hut if 
the (‘ompanies are to he held for a (Udault of five minutes out of the 
twentv-four hours, then it is not a hit le.<s rea.^onal)lc t(» hold them 


liable for every default. One. it .^eems td me, would he just as likely 
to he intended as the other. But of course the Court has not anything 
to do with the interju-etation hy construction of the .statute, any more 
than to endeavor to find out what it me.ans on its face. I do not care 


whether this is a |)enal statute or whether it an ordinary statute. 
It is perfectly ]tlain, it is manifest to my mind, that Congress meant 

to sav; “in case of default vou .diall he notified at once. If von do 

• • • 

not correct that default during that day, you .shall he fined a hundred 
dollars for each day that you are in default.” I Ciinnot .see, Mr. 


Stephens, how it means anything else. 

I may .say that as .soon as T read the .statute in the light of coun.sers 
reference to it, T could not .see any other interpretation of it. Before 
the argument was commenced I had not looked at the statute 
in a critical way. XobcKly had called any attention to that phase of it. 

Ihit the moment T looked at the statute after it was called to mv at- 

« 

tention T could not .see any other interpretation. It does not .seem to 
me to he .su.sceptible of any other interpretation; and I am only 
multiplying words hy trying to make plain to counsel something 
that to me is .so plain that it cannot he made plainer. That is the 
pre<licament I am in. And yet coun.sel for the plaintiff in this case 
has stated ( as I know he believes) that it cannot he .su.sceptible 
82 of any other interpretation than the oppo.site one. That hap¬ 
pens eATry day, everx^ day of the week, and it unfortunately 
liappens to fall again.^t the District this time. 

So that I do not .-^ee what el.^e I can do in this case. I do not un¬ 


derstand why the motion was not made at the start, after the close of 
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the plaintiff’s case, except that T suppose counsel were holding it in 
reserve. 

Mr. Perky: No: unfortunately, sir. these matters have been 
placed by the authorities in the limelight, and there is a moral a.spect 
to them as well as a legal and technical one. We wanted to put in 
our testimony. Of course until the close of the plaintiff’s ca.«e,we 
could not know what they were going to prove; hut after the close 
of the plaintiff’s case we wanted to put in our festimony to explain it; 
and we did. 

The Coi rt: Of course you had the right to do it. 

Mr. Perry: You see, they simply [)roved defaults. 

The Cocrt: They ])roved defaults for ten minutes. 

Mr. Perry: Yes. 

The CoCKT: That is all—not <luring the day. 

I ought to say, Mr. Stephens, that the mere fact that it might he 
difficult for you to ])rove a default under this statute does not have 
any weight, or I think should not have any weight, in the construc¬ 
tion of the statute. .As I said before. I think the statute s]>eaks for 
it«elf. So I shall have to grant the motion to instruct the jurv in 
this case. 

Mr. Stephens; A’our Honor will allow us an exce])tif)n, of course? 

The CocRT: Certainlv. 

c 

(The jury not being pre.^ent, the ca.'jes were thereupon 
adjourned until Monday, .\pril o. 1000, at ten o'clock M.) 

Monday, .April o, 1000, ten o’clock .\. M., the Court met pursuant 
to adjournment, the jury being in attendance and counsel for the 
respective parties being present. 

Thereupon the following occurred— 

The Court: Well, giMitlemen. 1 a>sume that there is nothing fur¬ 
ther that ,vou have in this matter. (To the jury:) (lentlemen, there 
has been a prayer suhmitte<l in this case asking the court to instruct 
the jury that it must find for the defendant, and the court has 
granted that prayer. The Court taking the view that the defaults 
complained of must continue for the calendar day, and there being 
no evidence in this case that any of the defaults ha<i occurred during 
the entire calendar day. under the statute the court is of the o])inion 
that the plaintiff cannot recover, and therefore it becomes the dutv 
of the Court to instruct you to find for the defendant in both of these 
cases, the case against the W ashiugton Gaslight Company and the 
case against the Georgetown Gaslight Company. 

Mr. Perry: A separate verdict in each case. 

The Court: A'es. 

Mr. Stephens: I note an e.xception in each case, on the ground 
that there is ample evidence before the jury. 

The Court: Yes.” 

(By direction of the Court the jury thereupon returned a separate 
verdict in favor of the defendant in the ca.«es of the District of Co¬ 
lumbia vs. The Wa.diington Gaslight Company and the District of 
Columbia vs. The Georgetown Gaslight Company.) 
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.Appearance, order, Decl. Notice, Par. D. ik Affi. file^l 
Summons (2) tS: copy decl. kv., issued 
“ " “ served 

Api)earance Perry et al. for Deft. Pleas {2< Affi. filed 
Join«ler in issue filed 

Nt»te of issue iV: notice of trial filed. Calendared. 

De|)Osit by Plfi’. 

Certifie<l to Circuit Ct No. 2 for trial (M. .t 1 p. 216) 
Deposit by Pltf. 

Jury sworn it respite«l (M. .A2 p. 195) 

Spa. Defts. 1 Wit. I'i: ret’d Summoned 

Jury respiteii from dav to dav { “ 52 “ 206-208) 

( “ .52 “ 209-211) 

“ respite<l ( “ 52 “ 211-220) 

Prayer to instruct for <lefendant argued 

submitted ( “ .52 “ 224) 

Verdict for defendant ( “ ,52 “ 229) 

Motion for new trial filed A: entered ( “ 52 “ 240) 

“ “ “ “ time to submit ex¬ 
tended to Apr. 2.3, ’09 ( “ .52 “ 2.56) 

“ for new trial overruled & judg¬ 
ment on verdict for Deft, for costs. 

Appeal noted ( “ .52 “ 261) 

Notice of Bill of Exceptions filed 
Bill of Exceptions sunmitted (M. .52 p. 269) 

Deposit by Plff. 

Bill of Exceptions signed & filed (M. .54 p. 1.50) 

Designation of record filed 


35 Directions to Clerk for Preparation fo Transcript of Record. 

Filed Apr. 15, 1910. 

4410 Clerk will plcji.se prepare a transcript of record in the above- 
entitled ea.se for the Court of Appeals consisting of— 

1. Declaration and affidavit. 

2. Pleas 

3. .Joinder. 

4. Verdict. 

5. Motion for new trial. 

6. Order overruling same. 

7. .Judgment. 

<S. Bill of Exceptions. 

9. Docket Entries (except the various extensions of time to file 
transcript of record. In lieu of this make note, “Time to file tran- 
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DISTRICT OF CtiLl'MrTA. AC., VS. WASIIIXOTOX GAS LIGHT CO., AC. 


script of record extended from tinu' to time until May 24, 1910,*' as 
no question is to be raised concerning tliese extensions.) 

E. II. THOMAS, 

Attorney for Plaintiff. 

AVe consent. 

\l. KOSS PERKY, Sr., 


.1 tt'yfi for Deft. 


30 Supreme Court of the District of Columbia. 

Cnitki) States of .America, 

District of (Join ni hill, ns: 

I, John P. Young, Clerk of the Supreme Court of the District of 
Colnml)ia, herel>y certify the foicgoing ])ages nnml)ered from 1 to 
.So, both inclusive, to h(‘ a true and correct tnmscript of the record 
according to directions of conn>el hcndn tile<l, co])y of which is made 
part f)l this ti’anscript. in cause No. 49900 at Law, wherein District 
of (VJnynhia. a Municipal (Am poi'ation is Plaintill and The Washing¬ 
ton (Jas Light C(Mn|»any. a corp(M‘ati<Mi. is Defendant, as the same 
remains njHUi the lil(*s and of recfM’d in said Court. 

In testimony whereof. 1 hereunto .^nhscrilx* my name and allix the 
seal of .<ai<l (Amrt. at tla* City of Washingt<Mi. in said District, thi.s 
23rd (lav of Mav, 1910. 

• t 

[Seal Supreme Court of th(‘ Di-trict of Columbia.] 

JOHN IL YOCXC, dcrlc. 


Endor.'ied on cover; District of Columbia Supreme Court. No. 
2177. Di.<trict of Columbia, A'c., appellant, vs. The AVashington (las 
Light Co.. Ac. (Aairt of .\|>p('als. District of Columl)ia. Filed Mav 
23. 1910. Henry AAL Hodges, clerk. 
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DISTRICT OF COLUMBIA, Appellant, 
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WASHINGTON GAS LIGHT COMPANY. 


BRIEF FOR APPELLANT. 


Statement of the Case. 

This is an action broii^ijht by the District of Columbia 
against the Washington Gas Light Company to recover a 
statutory penalty for failure of the company to furnish gas 
to the people of Washington equal to the statutory standard 
in candle-power and in purity. 

The declaration contains three counts. The first is to 
recover the sum of nineteen hundred dollars ($1,900.00) 
for failure on the part of the defendant to furnish gas equal 
to the legal requirement of twenty-two candle-power on nine¬ 
teen different dates between .luly 5 and October 9, inclusive, 
1907. The penalty is one hundred dollars for each day of 
a legal default (act of June 5, 1896, 2d Supp. U. S., 501). 

1-Q 
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The second count claimed one thousand dollars 
($1,000.00) for failing to furni.'sh gas free from sulphureted 
hydrogen on ten different dates between August 14 and 
October 9, 1907, under a like penalty as provided for de¬ 
faults in candle-power. 

The third count is a combination of the first two counts, 
and claims the .sum of nineteen hundred dollars ($1,900.00). 

The fourth count is the common counts for monev due 
and payable. 

The defendant pleaded not indebted, and a special plea 
.setting up that the .«aid defaults claimed in the declaration 
could not have been prevented by ordinary care and pm- 
dence, but were occasioned by unavoidable causes. 

I.ssue was joined and the parties went to trial. After a 
long trial and after the evidence on both sides had been 
fully pre.sented, the court, on motion of the defendant, in¬ 
structed the jury to return a verdict for the defendant on 
the ground that the plaintiff has failed to prove that the gas 
was bad continuously for twenty-four hours, only one in¬ 
spection at each station of tlie defendant by the plaintiff 
each day liaving been proven. 


a. The Statutes Involved. 

By the act of June 23, 1874 (1 Supp., 52, 18 St., 277), 
Congress for the first time provided a system of inspection 
of the gas furnished by the gas companies (the Washington 
Gas Light Co. was then the only one) to the people of the 
Di.strict of Columbia. The charter of the company, granted 
July 8, 1848 (9 Stat., 722), contained no provisions as to 
the candle-power or purity of the gas, and provided no 
method of in.spection. Tlie first five sections of the act of 
1874, which are the only ones believed to be applicable to 
the present controversy, are set out in full. 
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“fie it enacted, See., That from and after the thir¬ 
tieth day of June, eighteen hundred and seventy-four, 
the illuminating power of the gas furnished by any 
gas-light company, person, or persons, in the District 
of Columbia, shall be equal to sixteen candles by the 
Hunsen photometer, using the English parliamentary 
standard. Argand-burner having fifteen holes and a 
seven-inch chimney, consuming five cubic feet of 
gas per hour, and such giis shall not contain more 
than twenty grains of sulphur in any form in one 
hundred cubic feet, nor more than five grains of am¬ 
monia in any form in one hundred cubic feet. 

“When the illuminating gas supplied by any com¬ 
pany, person, or persons in the District of Columbia, 
shall at any one time be of less illuminating power 
or of less purity tlian according to the standard just 
heretofore given, it shall be so reported by the in¬ 
spector of gas and meters to the company, person, or 
persons supplying the same, who shall bo subject to 
a penalty of one hundred dollars, to be recovered be¬ 
fore the proper tribunal and paid into the treasury 
of tlie District of Columbia aforesaid, for each and 
every day daring which such violation shall continue: 

'^Provided, however. That if it shall appear that 
such deviation from the above-named standards could 
not have been prevented by ordinary care and pru¬ 
dence, but was occasioned by some unavoidable cause, 
then the said penalty shall not be enforced. 

“Sec. 2. That a suitable and impartial person, com¬ 
petent as a chemist, who is not a stockholder or em¬ 
ployee in any gas works, shall be appointed by the 
President of the United States, by and with the ad¬ 
vice and consent of the Senate, to be designated and 
known as inspector of gas and meters, whose com¬ 
pensation shall be a salary of two thousand dollars 
per annum, and whose duties shall be to test and de- 
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termine the illuminating power and purity of the gas 
furnished by any company, person, or persons in tlie 
District of Columbia; and to test, prove, and seal all 
meters that may be hereafter used by them; 

“And that a suitable person, who shall be a gas* 
fitter by trade, shall be appointed by the President, 
as aforesaid, on the reeommendation of the inspector 
of giis and meters, as an assistant inspector, at a sab 
ary of one thousand dollars per annum, who shall as¬ 
sist in the duties specified under the direction of the 
inspector of gas and meters. 

“Sec. 3. That a laboratory’ shall be provided and 
fitted up by the Wiu^hington Clas Light Company, 
subject to the ai)proval of the inspector, in the cen¬ 
tral part of the city of Washington, at distance as 
near as may be, of two thousand feet from any gas 
works, and furnished with suitable apparatus for the 
transiiction of the busine.ss of the inspector and a.s- 
sisUint insj)ector, for which it is intended, and the 
laboratory shall be kept open on all business*days be¬ 
tween tlie hours of eight o’clock in tlie forenoon and 
five o’clock in the afternoon: 

^'Provided, That the cost of fitting up said labora¬ 
tory shall be ]>aid for by each gas company in tlie 
District of Columbia in proi>ortion to their sale of 
gas for the year eighteen hundred and seventy-three. 

“Sec. 4. That the company, person or persons 
furnishing the gas may, if they see fit, on each occa¬ 
sion of the testing of the gas by the inspector or as¬ 
sistant inspector, be represented by some officer, but 
such officer shall not interfere in the testing. 

“Sec. 5. That daily impections, Sundays excepted, 
shall be made in conformitv to the intent of this act 
between the hours of five and eleven o’clock in the 
afternoon, and a record shall be kept of each in¬ 
spection, giving the illuminating power and purity, 
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which shall be op)en to the public, and a copy of the 
daily inspection shall be furnished the following day 
to tlie company, person, or persons furnishing the 
gas, Saturday’s inspection to be furnished on Mon¬ 
day, and a full report for the month to be furnished, 
upon request, to any daily paper printed in the city 
of Washington on the day of their publication, next 
after the twenty-fourth day of each month, to in¬ 
clude each day’s test from the date of previous pub¬ 
lication, and giving the average illuminating power 
for the montli. 

“Sec. 8 . That any gas meters now^ in use shall be 
proved, and tested on the written request of the con¬ 
sumer of gas on whose premises it may be, and in 
his presence, if he requires, upon the payment in 
advance to tlie inspector or assistant inspector of fifty 
cents for each and every meter inspected, proved and 
sealed, and if any such meter, on being tested, shall 
be found to register inaccurately to the injury of the 
consumer to an extent exceeding two per centum, the 
fee of fifty cents shall be returned to the person ap¬ 
plying for said insf>ection and be paid to the in¬ 
spector by the company, person or persons supply¬ 
ing the gas; and every such meter shall be considered 
correct, and sealed accordingly, which shall register 
quantities varying from the tme standard measure of 
g{is not more than two per centum, and a record shall 
be kei)t of the same and of all fees so collected. 

“And all meters hereafter used by any gas com¬ 
pany, person, or persons shall be first inspected, 
proved and sealed at the laboratory [)rovided for by 
this act; and for such inspection, proving, and seal¬ 
ing the company, in the first instance, and thereafter 
the company, person, or persons applying to have the 
meter inspected, shall pay fifty cents for each meter, 


a record of which shall be kept and of the fees so coh 
lected; 

“(Part omitted superseded by 1888, July 18, ch. 
076, par. 1, post, p. 597.) 

“Sec. 9. That each company, person or persons 
manufacturing illuminating gas in the District of Co¬ 
lumbia shall, when required, in writing, by the in¬ 
spector of gas and meters, bring to the laboratory’ any 
meter that may have been required to be inspected, 
prove<l. and sealed, and to return the same to its 
proper place after such inspection; and it shall not 
be lawful for any other party or person to remove 
and return meters.” 

The act of March 3, 1893, 2 Supp., 110, provides: 

“That the daily inspections prescribed in section 
five of the act entitled ‘An act regulating gas works,’ 
ai)i)roved June twenty-third, eighteen hundred and 
seventy-four, shall hereafter be made at any time 
after twelve o’clock noon and before twelve o’clock 
midnight, in the discretion of the inspector of gas 
and meters.” 

On June 20, 1890 (29 Stat., 251, 2 8ui)p., 501), Congress 
amended the act of 1874 as follows: 

“Sec. 3. That section one of an act entitled ‘An 
act regulating gas works,’ approved June twenty- 
third, eighteen hundred and seventy-four, is amended 
so as to read as follows: 

“That from and after the thirtieth day of June, 
eighteen hundred and ninety-six, the illuminating 
power of the gas furnished by any gas light com¬ 
pany, person, or persons in tlie District of Columbia 
shall be equal to twenty-five candles by the Bunsen 
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photometer, using the Bray slit union burner num¬ 
bered seven, consuming five cubic feet of gas per 
hour; and such gas shall not contain more than 
twenty grains of sulphur in any form in one hundred 
cubic feet, nor more than five grains of ammonia in 
any form in one hundred cubic feet, and shall be 
free of the impurity known as ^sulphureted hydro¬ 
gen,^ said impurity to be determined by passing the 
gas through a glass vessel containing strips of bibu¬ 
lous paper moistened with a solution of the acetate of 
lead, and if any discoloration of the test paper is 
found to have taken place this is to be held con¬ 
clusive as to the presence of sulphureted hydrogen 
in the gas. 

“Wlien the illuminating gas supplied by any com¬ 
pany, [)erson, or persons in the District of Columbia 
shall at any one time be of less illuminating power 
or of less purity than according to the standard just 
heretofore given, it shall be so reported by the in¬ 
spector of gas and meters to the company, person, or 
persons supplying the same, who shall be subject to 
a penalty of one hundred dollars, to be recovered be¬ 
fore the proper tribunal and paid into the trejisuiy^ 
of the District of Columbia aforesaid for each and 
every day during which such violation shall con¬ 
tinue!' 

On March 3, 1905 (33 Stat., 890), the following was 
passed by Congress: 

“Hereafter the illuminating power of gas fur¬ 
nished by any gas lighting company, person, or per¬ 
sons in the District of Columbia shall be equal to 
twenty-two candles.” 

These are the only acts which counsel believe to be per¬ 
tinent to the issue involved in this case. A few additional 
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references are given for the possible information of the 
court: 

March 3, 1893, 2 Supp., 110, providing for additional 
laboratories. 

Juh' 1, 1902, 32 Stat., 602, fixing the candle-power at 22 
for 1903. 

March 3, 1903, 32 8tat., 950, fixing the candle-power at 
22 for 1904. 

June 27, 1906, 34 8tat., 485, providing for a.ssistant in¬ 
spectors and their salaries. 

March 2, 1907, 34 8tat., 1122, providing for assistant in¬ 
spectors and their salaries. 

May 26, 1908, 35 8tat., 278, providing for assistant in¬ 
spectors and their .salaries. 

b. The Proof. 

At the trial the j)laintiff‘ proved that an examination of the 
gas on nineteen different dates was below the candle-power 
prescribed by the .statute, and on the different dates con¬ 
tained sulpliiireted hydrogen (R., p. 14) ; that each day the 
gas w{is found to be below the statutory requirement a notice 
was sent to the defendant the next day, and also a .special 
notice (R., p. 13) ; that the tests for candle-power were made 
once a day l)etween noon and midnight, usually between 
iHKin and six o'clock (R., p. 14); that the test for candle- 
power was made by tlie Bunsen photometer, u.sing the Bray 
slit union burner No. 7, consuming five cubic feet of gas per 
hour (R., pp. 14, 15) ; that the test for sulphureted hydrogen 
was made by using a .strip of bibulous paper moistened with 
acetate of lead (R., p. 15) : that the latter test wiis made 
while preparations were being made for the first; that the de¬ 
fendant has three stations and territories supplied by pipes 
connected with the same tanks, one at Fifth and D streets 
.southeast, one at Tenth and D .streets northwest, and one 
on Fourteenth street, about a third of a block south of Rhode 
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Island avenue; that when tests were being made at one sta¬ 
tion, he could not tell what the condition of the gas was at 
the other stations; that the test for sulphureted hydrogen 
lasted about three minutes; that if an impurity was found 
at one station it would continue for several hours, and sul- 
phnreted hydrogen would continue for ten hours, and if 
found at a second station it would still exist at the first; if 
there is impurity in the gas, all the gas must be out of the 
holders before the impurity is out; that the test for candle- 
power consists in taking ten readings in about nine and a 
half minutes; that the defaults reported were the result of 
one test, but many times two tests were made, one following 
directly after the other, and the higher result was taken, and 
if they did not agree closely a third test was made (R., p. 
15) ; that witness does not remember whether he made more 
than one test on the days of the defaults reported. Testi¬ 
mony was also adduced showing the suitability of the ap¬ 
paratus and methods used for testing for candle-power and 
sulphureted hydrogen. 

The defendant gave evidence of expert witnesses tending 
to impeach the accuracy of the apparatus and methods em¬ 
ployed by the plaintiff in testing the gas. Some testimony 
was given of an alleged practice of the gas referees of Lon¬ 
don, under an act of Parliament, which was entirely imma¬ 
terial. Further, defendant endeavored to excuse the de¬ 
faults reported on the ground that they could not have been 
prevented by ordinary care and prudence, but were occa¬ 
sioned by unavoidable causes. 

Plaintiff introduced the evidence of experts to show that 
the defaults could have been prevented by the use of ordi¬ 
nary prudence, and were not due to unavoidable causes (R., 

P. 16)- 

In this state of the evidence and law, the defendant asked 
the court to instruct the jury to return a verdict for the de- 
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fendant because the plaintiff had failed to prove that the 
gas was bad continuously for twenty-four hours. 

This motion was granted and exceptions noted. 

Assignment of Errors. 

1. The court erred in instructing the jury to return a 
verdict for the defendant. 

2. The court erred in holding that the plaintiff was re¬ 
quired to prove that the gas was continuously bad for 
twentv-four hours. 

3. The court erred in holding that the plaintiff was re¬ 
quired to prove defaults in the gas at any other periods than 
between twelve o’clock noon and twelve o’clock midnight. 


ARGUMENT. 

I. 

Statutes should receive a sensible construction. The con^ 
struction given the statutes bv the court below was not onlv 
impracticable and unreasonable, but was impossible. 

The acts of 1874^ 1893, 1896, and 1905, heretofore re' 
cited, are in pari materia^ and should be read together as 
one act. 

It is submitted the court below disregarded these two car¬ 
dinal rules of interpretation. 

Considering the act of 1896 by itself, and without refer¬ 
ence at the present to any connection with the act of 1893, 
it is difficult to say how the construction by the lower court 
can be sustained. The act says: 

“When the illuminating gas supplied by any com¬ 
pany, person or persons in the District of Columbia 
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shall at any one time be of less illuminating power, 
the person, or persons shall be liable to a penalty for 
each and every day dunng which such violation shall 
continue” 

If the words during and continue are to be given their 
strict literal meaning in the rendering of this statute, then 
by parity of reasoning the words any one time** are 
not less entitled to a strict and literal rendering. Here, then, 
according to the strict and literal reading adopted by the 
court below, is an irreconcilable contiict between these two 
ph rases. It is apparent without further argument that there 
is no purpose whatever in reporting a default occurring at 
any one time, if the statute intended that the gas should be 
teste<l continuously for the period of twenty-four hours. 
This view is sufficient in itself to destroy the rendering 
adopted by the lower court. Moreover, the use of the word 
continue is not uncommon in acts and regidations provided 
for penalties^ particularly in cases of nuisances, but nowhere 
has it been suggested, nor has any adjudication been brought 
to light to show’ that the use of this language entailed upon 
a municipality or State proof of the kind exacted in this case, 
to wit,—a proof that the gas w’a^^ bad continuously for 
twcntv-four hours. It is conceded that the use of the word 
continue w’as not fortuitous; but unhappily such cases are 
by no means infrequent in the great mass of legislation 
])assed by Congress for the country’ at large, and for the Dis¬ 
trict of Columbia. A sensible, practical reading of the acD 
which w’ould enforce the purpose of Congress would require 
the gas companies to pay for each default in the candle- 
power or purity of it‘< gas, whenever such default could not 
be satisfactorily explained under the clause set out in the 
statute, to w’it,—that the default was occasioned by un¬ 
avoidable causes. 

The act of 1896, how’ever, does not stand alone, but must 
be read wdth the act of March 3, 1893, and with the act of 
1874, these acts are in pari materia. The latter act pro- 
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vides that a daily inspection, required by the act of 1874, 
“Shall hereafter be made at any time after 12 o’clock noon, 
and between 12 o’clock midnight, in the discretion of the 
inspector of gas and meters.” Under the act of 1874, if a 
default oc*cui*s at one time it shall be reported, and this is 
re|>eated in the act of 1896; and in the act of 1874 daily in¬ 
spections, Sundays excepted, were required between the 
hours of 5 and 11 o’clock in the afternoon. Neither in the 
act of 1874, or in the act of 1893, or in the act of 1896, is 
there a glimmer of any intention on tlie part of Congress to 
require more than one inspection of the gas on each day, 
except what may be gathered from the use of the words 
during and continue found in the act of 1896. The clause 
containing these words is exactly the same as appears in 
paragraph 2 of section 1, in the act of 1874, “For each and 
every day during which such violation shall continue." 
The act of 1874, as already remarked, provided for daily 
inspections between 5 and 11 p. m. In the act of 1896 
provided, that a default occurring at any one time should be 
reported. The act of 1893 also provides for daily inspec¬ 
tions made at any time between noon and midnight, in the 
discretion of the inspector of gas and meters. The claiLso 
at any time occurring in the act of 1893 pursues the same 
line of thought as the clause at any one time found in the 
act of 1896. There is no antagonism betwen these acts in 
this report. If the iiii^pections may be made at any time 
between noon and midnight in the discretion of the inspec¬ 
tor, and if the gas be in default at any one time in candle 
power or purity and the company liable to a penalty “For 
each and ever\’ dav during which such violation shall con- 
tinue,'' what is a sensible interpretation of these acts? Must 
all of the phra.ses, ''At any one time,'' "Daily itupections,” 
"At any time" and "In the discretion of the inspector" be 
eliminated from the statutes because of an insistance upon 
the strict and literal rendering of the word continue? The 
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word during, as will appear from the cases cited hereafter, 
bears very little upon the solution. 

Moreover, the interpretation given below was not only 
not a reasonable interpretation of the statute, but was an 
impossible one. There are tliree stations of the Washington 
Gas Light Company and one of the Georgetown Gas Light 
Company, four in all, at which gas has to be tested for four 
different things, that is, candle-power, sulphureted hydro¬ 
gen, sulphur and ammonia, making a total of 16. To say 
that these four tests must be going on at each of these four 
stations every hour out of the twenty-four, and to say that 
when the gas is in default proof of such default must be 
made ever\’ hour out of twenty-four, is an absolute impos¬ 
sibility on the face of it. While it is not in this record, it 
is a fact which counsel for the Gas Company probably will 
not dispute, that the tests for ammonia and sulphur occu[)y 
several hours and go on simultaneously. The statute forbids 
more than 20 grains of sulphur in one hundred cubic feet 
of gas, or more than five grains of ammonia in the same 
quantity of gas. For the statutory tests for sulphur and 
ammonia, therefore, one hundred cubic feet of gas must be 
piLssed through receptacles adopted for catching and retain¬ 
ing the sulphur and ammonia respectively. It is evident to 
any intelligent man, although not conversant with matters 
of chemistr}’, that this amount of gas cannot l>e passed 
through the receptacles too hastily. The test for candle- 
power occupies in actual readings about ten minutes. This 
is aside from the preparation for the test, the blowing out of 
stale gas, preparation of the candles, etc. While all of these 
tests may be going on simultaneously, it is beyond the realm 
of probability that Congress intended that they should be 
going on continuously for twenty-four hours. Such an in¬ 
terpretation is upon its face so highly unreasonable that no 
court should adopt it, unless provided for in terms so un¬ 
mistakably clear that no other solution was possible,—in 
other words, the interpretation was not reasonable. 



It will be seen, also, by reference to sections 8 and 9 of 
the act of 1874, that the inspector has many other duties to 
perform in connection witli the examination of meters for 
tests of accuracy, which form not a small nor unimportant 
part of his duties. 


II. 

Decisioji^ of the Supi'eme Court of the United States upon 
the Reasonable and Sensible Construction of Statutes. 

“All laws should receive a sensible construction. 
General tenns should not be so limited in their appli* 
cation as not to lead to injustice, oppres.sion, or an 
absurd consequence. It will always, therefore, be 
presumed that the legislature intended exceptions to 
iU* language, which would avoid results of this char¬ 
acter. The reason of the law in such cases should 
prevail over the letter. 

“The common sense of man approves the judg¬ 
ment mentioned by Puffendorf, that the Bolognian 
law which enacted, ‘that whoever drew blood in the 
streets should be punished with utmost severity’ did 
not extend to the surgeon who opened the vein of a 
person that fell down in the street in a tit. The 
same common sense accepts the ruling, cited by 
Plowden, that the statute of 1st Edward 11 which 
enacts that a prisoner who breaks prison shall be 
guilty of felony does not extend to a i)risoner who 
breaks out when the pri.'^n is on fire—‘for he is not 
to be hanged because he would not stay to be burnt.’ 
And we think that a like common sense will sanction 
the ruling we make, that the act of Congress which 
punishes the obstniction or retarding of the passage 
of the mail, or its carrier, does not apply to a case of 
temporary" detention of the mail caused by the arrest 






of the carrier upon an indictment for murder” 
(Field, J., in U. S. Kirby, 7 Wall., 486, 487). 

Wilkinson vs. Leland, 2 Pet., 662. 

Reiche vs. Smythe, 13 Wall., 164. 
Heydenfeldt vs. Mining Co., 93 U. S., 639. 
Oates vs. National Bank, 100 U. S., 239. 
Trinity Church vs. U. S., 143 U. S., 457. 
Chew Heong vs. U. S., 112 U. S., 536. 

Petri vs. Commercial Bank, 142 U. S., 644. 
Bernier vs. Bernier, 147 U. S., 242. 

United States vs. Lacher, 134 U. S., 624, 628, 
629. 

Bolles vs. Outing Company, 175 U. S., 262, 
265. 

United States vs. Union Supply Co., 215 U. S., 
50, 55. 

Potter vs. Hall, 189 U. S., 292. 

Hawaii vs. Mankicki, 190 U. S., 197. 
Interstate Commerce Commission vs. Baird, 
194 U. S., 25, 38. 

Bird vs. United States, 187 U. S., 118. 
Henderson vs. Mayor, 92 U. S., 259. 

United States vs. United Verde Copper Co., 
196 U. S., 207. 

Carlisle rs. U. S., 16 Wall., 147. 

Lau Ow Bew vs. U. S., 144 U. S., 47. 

Rogers vs. Peck, 199 U. S., 425. 

United States vs. Corbett, 215 U. S., 233, 242. 
Waters-Pierce Oil Co. vs. Deselms, 212 U. S., 
159. 
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m. 

Miscellaneous Authorities upon the Question of Reasonable 

Interpretation. 

The spirit a.s well as the letter should be respected; and 
where the whole context of the law demonstrates a particular 
intent to effect a certain object some degree of ampHHcation 
mav be called in to aid the intent. 

Dorrous^eau vs. U. S., 6 Cr., 307. 

Naber vs. Foster, 80 Ala., 379. 

liCgislative intention to control construction. 

Miller vs. State, 4 West Kep.; 100 Ind., 415. 
Anderson vs. Chicago, cV:c., R. K. Co., 117 Ill., 26. 
Selden vs. Hall, 21 Mo., 452. 

Middleton vs. Gleeson, 106 Ind., 18. 

State vs. McMahon, 53 Conn., 407. 

Storms vs. Stevens, 104 Ind., 46. 

Ex parte Marmaduke, 91 Mo., 228. 

Brown ?’x. Barr}', 3 Del., 365. 

Minor vs. Bank, 1 Peter, 46. 

Binney vs. C. O. Canal, 8 Peter, 201. 

People vs. Weston, 3 Neb., 312. 

A construction leading to absurdity, injustice or contra¬ 
diction is to be avoided. 

Hunt vs. Lake Shore, 112 Ind., 69. 

SawA'er vs. State, 45 Ohio St., 343. 

Chandler vs. Lee, 1 Idaho, 349. 

Perr}' Co. vs. Jefferson Co., 94 Ill., 214. 

^‘Every statute should be expounded, not accord¬ 
ing to the letter, but according to the meaning; for 
he who construes merely the letter of an instrument 
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goes but skin-deep into its meaning; for when the 
intention is clear, too much stress should not be laid 
on the strict and precise significance of words.’^ 

Magdelen College case, 11 Coke, 73; 2 Bl. 
Com., 379. 

It is not the words of a law but the internal sense of it 
that makes the law; the letter of the law is the body, the 
sense and reason of the law are the soul. 

Eyston vs. Studd, Plowd,, 459 (a). 

Murray vs. R. R., 4 Keyes, 274. 

U. S. Claflin, 97 U. k, 546. 

Farmer vs. Blackstone Canal, 1 Summ., 46. 

The true meaning is to be found not merely from the 
words but from the cause and necessity for its having been 
made, from the appearance of its several parts and from 
extraneous circumstances. 

Hawinks vs. Suthercole, 6 De S. M. & G., 1. 
Straddling vs. Morgan, Plowd., 204. 

Eyston vs. Studd, Plowd., 459 (a). 

Reg. vs. Collingwood, 12 Q. B., 681. 

Miller vs. Salomons, 7 Exch., 475. 

Tracy vs. Card, 2 Ohio St., 431, 441. 

Gas Co. vs. Avondale, 43 Ohio St., 257. 

“It is not a well-founded objection to this construc¬ 
tion of the act that the most apt and proper phra.so- 
olog>’ to convey its meaning has not been employed. 
The great object Ls to a.«!certain the intention of tlie 
legislature.” 

Binney vs. Canal Co., 8’ Pet., 201, 212. 

“If the act in question will admit of two construc¬ 
tions that should be adopted, which is most con- 

8-G 
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sonant with general principles of reason and jus¬ 
tice.” 

Durrousseau vs. U. S., 6 Cr., 307, 323. 

“In whatever language a statute may be framed, 
its purpose must be determined by its natural and 
reasonable effect.” 

Henderson vs. N. Y., 92 U. S., 259, 268. 

Bush vs. D. C., 1 App. 1. 

U. S. vs. Day, 27 App., 458. 

Ex p. Redmond, 3 App., 317. 

IV. 

Legal Presumptions as to the State of Things Once Shown. 

In view of the authorities cited below, the presumption 
would seem to be that having once shown a default on the 
■part of the gas company— i. e., that the gas was at the time 
of the examination below the standard required by law— 
that that state of things continued to exist until the con¬ 
trary should be shown. As the evidence shows that the gas 
was examined for each requirement every twenty-four hours, 
there would be no hardship worked against the company 
by the use of such a presumption, for the presumption 
would not extend longer than that period. The next exam¬ 
ination would show conclusively whether the default still 
continued or whetlier the gas was up to the legal standard. 

1 Greenleaf, sec. 41: 

“Continuity : Other presumptions are founded 
on the experienced continuance or permanency of 
longer or shorter duration, in human affairs. When, 
therefore, the existence of a person, a personal rela¬ 
tion, or a state of things, is once established by proof, 
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the law presumes that the person, relation, or state 
of things continues to exist as before, until the con¬ 
trary is shown, or until a different presumption is 
raised, from the nature of the subject in question. 
{b.) Thus, where the issue is upon the life or death 
of a person, once shown to have been living, the bur¬ 
den of proof lies upon the party who asserts the 
death.” 

Note (b ).—“Thus where personal property has 
been shown to belong to a person prior to his death, 
it will be presumed to have been his property at his 
death, and to have gone to his executors. Hanson 
vs. Chiatovich, 13 Nev., 395; Flanders vs. Merritt, 
3 Barb. (N. Y.), 201; so, proof of residence in a place 
raises a presumption of continued residence in tliat 
place. Kilburn vs. Bennett, 3 Met., 199; Rixford 
vs. Miller, 49 Vt., 319; Prather vs. Palmer, 4 Ark., 
456; Nixon vs. Palmer, 10 Barb., 175, 178; so, if in¬ 
sanity is proved to have existed once it is presumed 
to continue. State vs. Wilner, 40 Wis., 304; Lily vs. 
Waggoner, 27 Ill., 395; Crouse vs. Holman, 19 Ind., 
30; Cook vs. Cook, 53 Barb., 180; relations proved 
to exist between parties are presumed to continue. 
Fames vs. Fames, 41 N. IL, 177; Canjolle vs. Ferrie, 
23 N. Y., 90; Smith vs. Smith, 4 Paige, 432; Leport 
vs. Todd, 32 N. J. L., 124; Body vs. Jensen, 33 Wis., 
402; Cooper vs. Dedrick, 22 Barb., 516; so, of life, 
once proved. Duke of Cumberland vs. Graves, 9 
Barb., 595; so, ownership of personal property is 
presumed to continue till a sale is shown. Mere 
change of possession does not suffice to control the 
presumption. McGee vs. Scott, 9 Cush., 148; so a 
custom to continue. Scales vs. Key, 11 A. & E., 
819; a pauper to retain his settlement. Rex vs. 
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Tanner, 1 Esp., 304; coverture to continue. Erskinc 
r.s. Davis, 25 Ill., 251; a judgment to remain in 
force. Murphy vx. Orr, 32 Ill., 489; a state of mind 
to continue. Blackburn vs. State, 23 Ohio St., 146. 
See also Farr vs. Todd, 32 N. J. L., 124, and post, 
§§42, 47, n." 

42. Partnership: On the same ground, a part¬ 
nership, or other similar relation, one shown to exist, 
is presumed to continue, until it is proved to have 
been dissolved. And a seisin once proved or ad¬ 
mitted, is j)resumed to continue, until a disseisin is 
proved. The opinions, also, of individuals, once en- 
tertiiined and expressed, and the state of mind, once 
])roved to exist, are j)resumed to remain unchanged, 
until the contrary appears. Thus, all the members 
of a Christian community being presumed to enter¬ 
tain the common faith, no man is supposed to dislx?- 
lieve the existence and moral government of God, 
until it is shown from his own declarations. In like 
manner, every man is presumed to be of sound mind, 
until the contrary Ls shown; but, if derangement or 
imbecility be proved or admitted at any particular 
period, it is presumed to continue, until disproved, 
unless tJie derangement was accidental, being caased 
bv the violence of a disease.’’ 

n. i. ‘Tf a person was unmarrie<l when he went 
abroad and was last heard of, the presumption of his 
death carries with it the j)resumption that he died 
without issue. Rowe vs. Ilasland, 1 W. BL, 404; 
Doe vs. Griffin, 15 East, 293. 

“§2530. Continuity: (1) In General (Owner¬ 
ship, Possession, Residence, Insanity, etc.).—I t 
is often said that when a person, or object, or relation, 
or .state of things, is shown to have existed at a given 
time, its continuiuice is presumed. In reality, how¬ 
ever, a genuine rule of presumption is seldom found; 
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the rulings usually declare merely that certain facts 
are admissible, or that they are sufficient evidence 
for the jury’s finding (ante, §2494).” 

(Note 2.) “The following are instances under dif¬ 
ferent subjects: 

“Ownership (compare § 392, ante) : 1894, Brown 
V8. Castellaw, 33 Fla., 204, 214; 14 So., 822 (title 
by tax deed, presumed to continue two years later) ; 
1898, Coleman & Burden Co. vs. Rice, 105 Ga., 103; 

31 S. E., 424 (title some time previous to a judg¬ 
ment, presumed to continue); 1901, State vs. Dexter, 
115 la., 678; 87 N. W., 417 ([>ersonalty; ownership 
not presumed at an earlier time) ; 1893, Lind vs. 
Lind, 53 Minn., 48; 54 N. W., 934 (ownership of 
land in 1874 presumed to continue to death in 
1888); 1893, Chapman vs. Taylor, 136 N. Y., 663; 

32 N. E., 1063 (ownership of bonds, j)resumed to 
continue from 1881). 

“Possession (compare § 382, ante): 1893, Hol¬ 
lingsworth vs. Walker, 98 Ala., 543; 13 So., 6 (pos¬ 
session of land, presumed to continue during a gap 
of two years). 

“Authority (compare § 377, ante) : 1893, Ilen- 
sel vs. Maas, 94 Mich., 563, 568; 54 N. W., 381 (au¬ 
thority as agent to sell land six months before, pre¬ 
sumed to continue). 

“Insanity (compare §§ 233, 1671, ante) : 1895, 
People vs. Schmitt, 106 Cal., 48; 39 Pac., 204 (dif¬ 
ferent phrasings cited) ; 1892, Armstrong vs. State, 
30 Fla., 170, 204; 11 So., 618 (permanent insanity, 
presumed to continue); 1894, Taylor vs. Pegram, 
151 Ill., 106, 119; 37 N. E., 837^.similar); 1903, 
Kirsher vs. Kirsher, 120 la., 337; 94 N. W., 846; 
1896, Rodgers vs. Rodgers, 56 Kan., 483; 43 Pac., 
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779 (the presumption of insanity from an adjudica¬ 
tion for commitment in 1883, held overthrown in 
1886 by the other evidence; 1815, Lessee vs. Hoge, 
1 Pet., 183 (general insanity, presumed to continue). 

“Residence (compare §§ 89, 94, 377, 382, ante): 
1893, Botna V. S. Bank vs. Silver C. Bank, 87 la., 
479; 54 N. W., 472 (residence presumed to continue; 
here for nine days; 1872, Ripley vs. Hebron, 60 Me., 
379, 393 (in establishing a continuous residence of 
a pauper for five years, as legally required, an in¬ 
terval of some weeks’ absence appeared; hehl^ that the 
burden of exjdaining this absence remained on 
the party alleging the settlement) ; 1841, Kilbnrn vs. 
Bennett, 3 Mete., 199 (assumpsit for taxes; residence 
before the iisse.ssment date being shown, it was the de¬ 
fendant’s duty to .show a removal before tlie date ar¬ 
rived) ; 1893, Price vs. Price, 156 Pa., 617, 626; 27 
Atl., 291 (domicile pre.sumed to continue fifteen 
years till death) ; 1877, Rixford vs. Miller, 49 Vt., 
319 (plea of statute of limitations; reply, non¬ 
residence of defendant; evidence offered of non-resi¬ 
dence at the time of origin of the cause of action; the 
dutv held to fall on the defendant to show cessation 
of non-residence). 

“Sundry Instances (compare § 437, ante ): 1840, 
Senles vs. Key, 11 A. & E., 819, 822 (a en.^tom of 
election .shown to exist in 1689, jn-esumed in law to 
continue, there being no evidence to the contrary) : 
Cal. C. C. P., 1872, § 1963, par. 32 (it is presumed 
‘that a thing once proved to exist continues as long 
as is usual with a thing of that nature’) ; 1863, 
Murphy vs. Orr, 32 Ill., 489 (a decree of chancer\' 
presumed to continue in force, until shown to be 
overturned); 1898, Mc-Craw vs. McGraw, 171 Ma.ss., 
146, 50 N. E., 526 (divorce; confirmed habits of in¬ 
toxication five years before, presumed to continue); 
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1848, Mullen vs. Pr^^or, 12 Mo., 307 (action by an 
indorsee against an indorser, alleging insolvency of 
the maker of the note; upon a showing of insolvency 
at maturity, the presumption of continuance ap¬ 
plied).” 

(Vol. IV, Wigmore on Evidence, pp. 3577- 

8 .) 

“Where a fact or relation is in its nature con tin \ 
uous, after its existence has once been proved, a pre \ 
sumption arises as to its continuance at a subsequent 
time: for, from the nature of the fact or relation, a I 
very strong presumption arises that it did not cease 
immediately after the time when it was proved to 
exist, and, as there is no particular time when the 
presumption ceases, that it still continues; therefore,' 
where a partnership between two persons has once 
been established, its continuance at a later period is 
to be presumed, unless the termination be proved. 
So where the existence of a particular individual has 
once been shown, it \vill, within certain limits, be 
presumed that he still lives. The presumption as to 
a man’s life after a number of years must depend 
upon many circumstances; his habits or life, his age, 
and constitution: the probable duration of the life 
of a person, as calculated upon an average, may of 
course he easily ascertained in every particular case: 
but for the sake of practical convenience, the law lays 
down a rule in some instances, which appears to have 
been very generally adopted, that after a person has 
gone abroad, and has not been heard of for seven 
years, it is to be presumed that he is dead.” 

(Starkie on Evidence, pp. 74-5.) 
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A foreign law, proved by a government publication, is 
presumed to continue until the present time, in the absence 
of proof to the contrary. 

Re Hubs, 126 N. Y., 537; 12 L. R. A., 620. ‘ 

The presumption of the continuance of an agency arises 
from j>roof of a prior appointment as agent without any¬ 
thing to show its revocation. 

TIall vs. Union Ins. Co., 23 Wash., 610; 51 L. K. A., 
288. 

The burden is on one charged with injuring adjoining 
projierty by tlie fumes generated in his factors’ of showing 
that the injurs’ complained of proceeds from other causes 
if the liability of the fumes to cause the injury is shown. 

Fro.<t vs. Phosphate Co., 42 S. C., 402; 26 L. R. A.. 
693. 

For full discu.^‘^ion see note to Re Huss, 12 L. R. A., 620. 
and 22 Am. & Eng. Enc.. pp. 1238 to 1243, inclusive. 

VI. 

Difinifions of Words and Phrases Used In the Statutes. 

“during.” 

'rhe word during is to be constnied in reference U) the 
.subject-matter. If one were to promise another that he 
would do .some act .such as exonerate a deed or pay a sum 
of money during the month of January, the word means 
a point of time between the first and last days of January: 
but a deed conveying land to a woman during her widow¬ 
hood, it means the whole time she remains unmarried. So 
a soldier enlisting in the army during the war is to ser\’e 
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throughout the war. And if we say a man was killed during 
the war or that a certain battle was fought during the war, 
we mean some point of time between the commencement 
and end of the war. 

Glendale vs. Ins. Co., 21 Conn., 19. 

‘^Once a week during three successive weeks’’ for adver¬ 
tising in the newspaper of the sale, means full three weeks 
shall elapse between the first advertisement and the date of 
sale. 

Francis vs. Norris, 2 Miles, 150. 

After an issue of fact is joined in a criminal case every 
step thereafter taken for the purpose of the determination 
of that issue in the court where the case is pending up to 
and including the verdict upon such issue must be regarded 
as a step or proceeding “arising during the course of the 
trial. 

People vs. Tanner, 39 Cal., 370, 371. 

During term time means at a point within the term. 

Holmes vs. Sawtelle, 53 Me., 179. 

“An act to continue in force such acts as would expire 
during the present session,” means at some point in the ‘ 
session. 

Bradford vs. Jones, 1 Md., 351, 370. 

t 

“continue.” 

A professor of mathematics was held to be continuously 
in the service of the navy for the purpose of receiving 
longe\dty pay who resigned one day and the next day re¬ 
ceived an appointment to a higher position. 

U. S. vs. Alger, 151 U. S., 362. 

4-G 
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A publication required to be continued for four weeks 
in public newspapers,"in a State where there was only one 
daily paper, was required to be published daily only in that 
paper. 

In re Smith, 1 Ashm. (Pa.), 352, 354. 

‘‘Continued dninkenness” means “gross and confirmed.” 

“discretion.” 

“ ‘Discretion’ implies knowledge and prudence and 
that discernment which enables a person to judge 
critically of what is correct and proper; judgment di¬ 
rected by circumspection.” 

Towle V8. State, 3 Fla., 202, 214. 

“ ‘Discretion’ is defined as the knowledge of what 
is right and proper—as deliberate judgment.” 

Citizens’ St. R. Co. vs. Heath, 62 N. E., 107 
111; 29 Ind. App., 395. 

“ ‘Discretion’ is defined as deliberate judgment.” 

Stewart vs. Stew’art, 62 N. E., 1023, 1024; 
28 Ind. App., 378. 

“ ‘Discretion’ is defined as the discernment of what 
is right and proper—as deliberate judgment.” 

Citizens’ St. R. Co. vs. Heath, 62 N. E., 107, 
111; 29 Ind. App., 395; Stewart vs. Stewart, 
62 N. E., 1023, 1025; 28 Ind. App., 378. 

“ ‘Discretion’ does mean, and can mean nothing 
else but exercising the best of the court’s judgment 
upon the occasion that calls for it.” 

Tompkins vs. Sand (N. Y.), 8 Wend., 462, 
468; 24 Am. Dec., 46; Rex vs. Young, 1 
Burrowrs, 556, 560. 
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n “ ‘Discretion/ as applied to public functionaries, 

means the power or right of acting officially, ac¬ 
cording to what appears just and right under the 
circumstances.” 

Rio Grande Co. Com’rs vs. Lewis, 65 Pac., 51; 
28 Colo., 378 (citing Murray vs. Buell, 
► 74 Wis., 14, 18; 45 N. W., 1010). 

“ ‘Discretion’ is defined, when applied to public 
functionaries, to be a power or right, conferred upon 
them by law, of acting officially in certain circum¬ 
stances according to the dictates of their own judg¬ 
ment and conscience, uncontrolled by the judgment 
or conscience of others.” 

Farrelly vs. Cole, 56 Pac., 492, 497; 60 Kan., 
356; 44 L. R. A., 464 (citing Judges of 
Oneida Common Pleas vs. People (N. Y.), 
18 Wend., 79; State vs. Shultz, 16 S. W., 
940, 942; 106 Mo., 41). 

“ ‘Discretion,’ when vested in an officer, does not 
mean absolute or arbitrary power. The discretion 
must be exercised in a reasonable manner, and not 
maliciously, wantonly, and arbitrarily to the wrong 
or injury of another. This is held to be the rule 
applicable to public officers, who are bound to exer¬ 
cise their deliberate judgment in the discharge of 
their official duties, and is applicable to all inferior 
magistrates and others called to the performance 
of functions, in their nature and character quasi 
judicial, wffiile acting within their jurisdiction, and 
the legal scope of their powers as fixed by law.” 

Taylor vs. Robertson, 52 Pac., 1, 3; 16 Utah, 
330. 
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“There are different kinds of discretion that may 
be exercised by the trial court. There is the discre¬ 
tion in the sense of tlie exclusive right to decide as 
that court pleases, which will not be revised by the 
appellate tribunal. There is a discretion in the di¬ 
vision of what is just and proper under the circum¬ 
stances. The latter kind of discretion will not be 
reviewed unless there is an abuse of it; that is, un¬ 
less it appears that it was exercised on grounds or 
for reasons clearly untenable, or to an extent clearly 
unreasonable. That would be its abuse. In all 
cases courts must exercise a discretion in the sense 
of being discreet, circumspect, prudent, and exercis¬ 
ing cautious judgment.^^ 

Murray vs. Buell, 41 N. W., 1010, 1012; 74 
Wis., 14. 

“Absence of fixed nile implied.” 

“Within the rule that a master of a vessel must act 
in good faith and exercise his best discretion for the 
benefit of all concerned, the term ‘discretion’ implies 
the absence of a hard and fast rule for the establish¬ 
ment of a clearly-defined rule of action, would be 
the end of discretion. And yet ‘discretion’ should 
not be a word for arbitrary will or inconsiderate 
action. ‘Discretion’ means the equitable decision of 
what is just and proper under the circumstances; 
it means the liberty or pow’er of acting without con¬ 
trol in one’s own judgment.” 

The Styria vs. Munroe, 22 Sup. Ct., 731, 734- 
186 U. S., 1; 46 L. Ed., 1027. 

“The term discretion implies the absence of a hard 
and fast rule, and the establishment of a clearly 
defined rule would be the end of discretion, but the 
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term is not a word for arbitrary will and unstable 
caprice. Judicial discretion should not be as Lord 
Coke pronounced it, ‘a crooked cord,’ but rather as 
Lord Mansfield defined it: ‘Exercising the best of 
their judgment upon the occasion that calls for it.’ ” 

Norris vs, Clinkscales, 25 S. E., 797, 801; 
47 S. C., 488. 

“As authorizing submission to arbitration.” 

“ ‘Discretion’ as used in a vote authorizing tlie 
selectmen of a town to settle a claim against it at 
their discretion, should be construed to authorize 
the selectmen to submit the claim to arbitration.” 

Campbell vs. Inhabitants of Upton, 113 Mass., 
67, 70 (2098); 3 Adjudged Words & 
Phrases, 2095. 

“at any time.” 

“Where a warrant of attorney authorizes judg¬ 
ment ‘at any time thereafter,’ it may be entered up 
before the note which it secures becomes due.” 

Cohen vs. Purgess, 44 Ill. App., 206, 207. 

“A warrant of attorney, authorizing a confession 
of judgment ‘at any time’ authorized it to be done 
at any time after the delivery of the note.” 

Elkins vs. Wolfe, 44 Ill. App., 376, 380. 

“At any time as used in Rev. St., 1894, § 399 (Rev. 
St., 1881, § 396), giving a trial court discretion to 
allow an amendment at any time, should be broadly 
construed, and so as to permit an amendment to be 
made upon a proper showing after verdict, but be¬ 
fore final judgment.” 

Raymond vs. Wathen, 41 N. E., 815, 816; 142 
Ind., 367. 
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‘‘In act April 2, 1869, directing that proceed¬ 
ings on which tax sales and conveyances are founded 
shall not be questioned collaterly, but may be at any 
time reviewed by certiorari, ‘at any time’ means that 
the time should be extended to at least the period 
limited for an action of ejectment, otherwise the 
statute might in effect shorten the limitation of time 
for tlie recovery of possession of lands within the 
statutory’ period of twenty years, and certiorari is in¬ 
tended to be in aid of the ejectment, and not to de¬ 
feat it.” 

Alden vs. City of Newark, 40 N. J. Law’ (11 
Vroom), 92, 95. 

“The words ‘at any time’ in a clause in a will de¬ 
vising property to testator’s grandson, and directing 
that in case the grandson shall ‘at any time’ die w ith¬ 
out issue, then the property shall go to another, are 
to be construed to mean ‘at whatever time’ and im¬ 
port a definite failure of issue.” 

Appeal of Snyder, 95 Pa., 174, 182; In re 
Miller’s Estate (Pa.), 22 Atl., 1044. 

“The w’ords ‘at any time shall have the right of 
pre-emption of the premises,’ in a covenant in a deed 
that the grantor shall have at any time the right of 
pre-emption of the premises at a stated price, cannot 
be construed to give the grantor the right to repur¬ 
chase the property at any other time except when the 
grantee wishes to sell.” 

Garcia vs. Callender, 5 N. Y. Supp., 934, 
935; 53 Hun., 12. 

“as at all times.” 

“At any time as used in a village ordinance pro¬ 
viding that no rubbish shall be set on fire or burned 







in any street at any time, forbids fires in the street 
at all times/’ 

Village of New Rochelle vs. Clark, 19 N. Y. 

Supp., 989, 990; 65 Hun., 140. 

“ *Any time,’ as used in a covenant giving the les¬ 
sees the privilege of buying certain premises, *at any 
time they may wish to do so,’ means that they could at 
any time purchase when the lessor gave them the first 
privilege, which he was bound to do before selling to 
others, and that, until such notice was given, the 
lessees could, at any time during the existence of the 
lease, purchase the property at the price agreed.” 

Schroeder vs. Gemeiner, 10 Nev., 335, 361. 

1 Adjudged Words & Phrases, 602. 

It is respectfully submitted that the ruling complained of 
must be reversed. 

Edward H. Thomas, 

Francis H. Stephens, 

Attorneys for Appellant. 
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IN THE 


# % 


(Eourt of fiiotrUt of (folumbio 

October Term, 1910. 


No. 2177. 


District of Columbia, Appellant, 


vs. 


The Washington Gas Light Company, Appellee, 


STATEMENT. 

This is an appeal from the judgment of the Supreme 
Court of the District of Columbia, directed by the Court in 
favor of the appellee, in a suit brought by appellant to re¬ 
cover certain penalties for failure to furnish gas with an 
illuminating power equal to twenty-two candles, and also 
for failure to so manufacture gas that the same should not 
contain more than twenty gp'ains of sulphur in any form 
in one hundred cubic feet, nor more than five grains of 
ammonia in any form in one hundred cubic feet, and to be 
free of the impurity known as ‘‘sulphureted hydrogen,” in 





2 


violation of the Act of Congress, approved June 5, 1896 
(2nd Supp. R. S., 501), and the Act of March 3, 1906 (33 
Stats., 896) amendatory thereof. 

The Act in question provides among other things as 
follows: 

“When the illuminating gas supplied by any com¬ 
pany, person or persons in the District of Columbia 
shall at any one time be of less illuminating power or 
of less purity than according to the standard just here¬ 
inbefore given, it shall be so reported by the inspector 
of gas and meters to the company, person or persons 
supplying the same, who shall be subject to a penalty 
of one hundred dollars, to be recovered before the 
proper tribunal and paid into the treasury of the Dis¬ 
trict of Columbia aforesaid, for each and every day 
during which such inolation shall continue/* 

The declaration alleges that the illuminating power of 
gas furnished by the appellee was less than twenty-two 
candles on nineteen days during the period from July 5th to 
October 9th, 1907, both inclusive; and that there were de¬ 
faults in purity on ten days between August 14th and Oc¬ 
tober 9th, 1907, both inclusive; and for said defaults in 
candle power and purity of gas so furnished by the appel¬ 
lee the appellant claims the sum of $2,900 as penalties 
therefor. 


ARGUMENT. 

The Act under which this suit is brought is a penal 
statute and is to be construed strictly. 

U. S. vs. B. & O. Ry., 26 App. D. C., 581. 

Jackson vs. Clifford, 5 App. D. C., 312. 

Arkansas vs. Bowen, 3 App. D. C., 537. 

Bolles vs. Outing Co., 175 U. S., 265. 

U. S. vs. Harris, 177 U. S., 310. 






In such case it is incumbent upon the Grovernment to 
establish its case beyond a reasonable doubt. It is not 
sufficient to prove that the appellee is presumptively guilty. 

Chaffee vs. U. S., 18 Wall., 545. 

Lilienthal’s Tobacco vs. U. S., 97 U. S., 271. 

The violation for which a penalty is imposed is *^for each 
and ei'cry day during tvhich such violation shall continue,** 
In other words the violation must be established beyond a 
reasonable doubt for each day and for every day during 
which such violation shall continue. It is for each and 
every day, and not for parts of a day, nor “for each and 
every day on which such violation shall occur,” as claimed 
by appellant. 

The statute further provides that whenever the illuminat¬ 
ing gas is of less than twenty-two candles or contains more 
than a given amount of certain impurities, “tV shall be so 
reported by the inspector of gas and meters to the company 

* * veho shall be subject to a penalty of one hun¬ 
dred dollars, ♦ ♦ ♦ for each and every day during 

zvhich such violation shall continue. 

It is plain from the foregoing quoted language that no 
penalty can be recovered under the Act until a report has 
been made to the violator by the inspector of gas and 
meters, whenever he shall find the gas of less illuminating 
power or of less purity than required thereunder. 

It is equally plain that no penalty can be recovered unless 
after such rejxDrt the violation shall continue, and then only 
for each and every day during which it shall continue. 

The finding by the inspector of gas and meters that gas 
is of less illuminating power or of less purity than accord¬ 
ing to the standard required, and notice to the violator 
thereof, is not in itself sufficient to establish the fact that 
there has been a violation of the statute on that particular 



4 


day, for which the penalty attaches. It is neces¬ 
sary that the Government should, in addition there¬ 
to, establish further beyond a reasonable doubt 
that subsequent tests were made, and that such violation 
thereafter continued for the period of a day before the pen¬ 
alty of one hundred dollars imposed for such violation for 
that day can be recovered. In other words, it is not suffi¬ 
cient to establish a violation for a small part of a day, and 
leave to conjecture or presumption that such violation con¬ 
tinued for the remainder of said day. 

U. S. vs. Capital Traction Co., 34 App. D. C., 592. 

Czara vs. Medical Supers., 25 App. D. C., 443. 

U. S. vs. Reese, 92 U. S., 232. 

The Act provides that when the illuminating gas shall at 
any one time be of less illuminating power or of less purity 
than according to the standard fixed thereunder, it shall be 
so reported by the Inspector of Gas and Meters to the Com¬ 
pany. Then, if the violation of the act in this respect con¬ 
tinues, the Company shall be subject to a penalty of one hun¬ 
dred dollars for each and every day during which such vio¬ 
lation shall continue. The words “shall at any one time” 
clearly refer to the instant of time when a report is re¬ 
quired, and not to the establishment of the violation for 
which penalty is to l>e imposed. 'I'lic penalty is to be im¬ 
posed for the continuance of the default for each and every 
day after the report. 

The violations charged in the declaration for which pen¬ 
alties are sought to be recovered are for failures to furnish 
gas of less purity and of less illuminating power than fixed 
by the act the dates” set out in the declaration, and not 
for violations in this respect for each and every day of the 
days set out in the declaration, as provided by the statute. 

There was adduced in evidence in the trial below, as ap¬ 
pears from the opinion of the Court (Rec., p. 18), and 
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every witness on both sides practically testified to the same 
thing, that illuminating gas is a very inconstant quantity 
so far as its regularity is concerned; that in the course of 
an hour it may absolutely change from one condition to an¬ 
other, and even in less time than that. 

That Congress had in mind the fact that gas could not 
be absolutely regulated, as well as the changeableness there¬ 
of from one condition to another, seems manifest in view of 
the technical words used in the Act in fixing the violation 
for wliich the penalty can be imposed, namely, that the de¬ 
faults should be for each and every day during which such 
violation shall continue. 

The word “continue” means in its ordinary, as well as in 
its legal sense, a condition which exists from one point of 
time to another without interruption or any intervening 
substance to break the continuity. By the use of the word 
“during” in this connection, as used in the statute, it was 
manifestly intended to mean that while the defaults con¬ 
tinued, the penalties imposed should be for the whole of 
each and every day of such default, that is for the entire 
period throughout the day. 

The. following cases illustrate the contention of the ap¬ 
pellee in respect to the use of the words “continue” and 
“during”: 

“The words ‘continued in office' imply not the be¬ 
ginning of a new and different holding, but the pro¬ 
longation of one already existing. To continue in of¬ 
fice is to remain in it, for the word ‘continue' means 
‘to remain in a given place or condition; to remain in 
connection with; to abide, to stay.' Webster's Die.” 

State vs. Murphy, 32 Fla., 197. 

“The word ‘continue' as here used, has the natural 
meaning of perpetuating, protracting, or prolonging 
from one time to another.” 

Engmann vs. Immel, 59 Wis., 257. 
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‘‘To continue a line or ditch does not, in the ordinary 
or grammatical sense, admit of any intervening sub¬ 
stance to break the continuity. It implies uninter¬ 
rupted connection.” 

Belknap vs. Belknap, 2 John’s Chan., 470. 

“They are not continuous; that implies without in¬ 
terval or interruption.'* 

Black vs. Del. &c. Canal Co., 22 N. J. Eq., 402. 

“The two sections allowing consolidation limit it to 
instances where the roads are so constructed or de¬ 
signed ‘as to admit the passage of burden or passenger 
cars over two or more of such roads continuously’; 
that is to say over all the lines to be consolidated, 
‘without break or interruption,’ or to lines ‘when the 
several roads so united will form a continuous line for 
the passage of cars.’ The two forms of expression 
mean the same thing and explain each other. No mat¬ 
ter how many roads there may be, they must form a 
continuous line over which cars may pass from one end 
to the other without break or interruption.” 

The State vs. Vanderbilt, 37 Ohio St., 598. 

“With respect to the words ‘during which years,’ it 
appears to me that in their strict and proper legal sense 
they mean for the whole of those years; and that any 
other meaning, namely, ‘at sometime in those years,* is 
colloquial and incorrect.” 

Queen vs. Anderson, 9 Adolph and Ellis (N. S.), 
664. 

“An averment that a given person was ‘during his 
lifetime’ the owner of a piece of land is equivalent to 
an averment that he was the owner continuously 
through his lifetime.” 

Riddell vs. Harrell, 71 Cal., 254. 

In Glendale Woolen Company vs. Insurance Co., 21 
Conn., 19, it was held that the words “during the night” 
mean throughout the night—every part thereof. 
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It is, therefore, respectfully contended that the act was 
passed by Congress for the purpose of preventing gas com¬ 
panies, for any length of time continuously, from manu¬ 
facturing and distributing gas of less illuminating power 
and containing a greater amount of impurities than the 
standard fixed by the Act. It surely .cannot be contended 
for one moment that Congress, knowing the changeableness 
of the condition of gas within a short space of time, in¬ 
tended that a default found by the inspector of gas and 
meters for a few minutes in a given day should be sufficient 
to constitute, under the circumstances, a default for the en¬ 
tire day. 

That such an interpretation of the Act was not intended 
is further evidenced by the fact that the Act in question 
further provides: 

“That if it shall appear that such deviations from 
the above-named standard could not have been pre¬ 
vented by ordinary care and prudence but was occa¬ 
sioned by some unavoidable causes, then said penal¬ 
ties shall not be enforced.” 

As stated above the Act was to prevent a continuous 
violation of the standard required, that is an uninterrupted 
violation done wilfully and negligently in supplying gas be¬ 
low the required standard. 

The inspector of gas and meters testified that when tests 
were being made at one station he could not say whether 
the gas was above or below the legal standard in candle 
power at any other station; that the tests for candle power 
consisted of taking ten readings in about nine minutes and a 
half; that the defaults reported were the result of one test, 
but many times two tests were made, one following directly 
upon the other, and he took the higher result if they agreed 
closely and if they did not agree closely he made another 
test immediately thereafter; that he did not remember 


8 


whether or not more than one test was made at any sta¬ 
tion on the days of the defaults reported; that the test for 
sulphureted hydrogen lasts for about three minutes; that 
if impurity is found in the gas at one station at a given 
hour he knew it would continue at the same station for 
probably ten hours, and if during this time he found sul¬ 
phureted hydrogen at another station he would know it 
continued at the first; that if any impurity in the gas, all 
the gas must be out of the holder or mains before the 
in^urity is out—it would take ten hours probably to get 
rid of the sulphureted hydrogen; and that he could not 
undertake at that distance of time to state whether he made 
more than one test at each station on the same day. (Rec., 
p. 15.) That said tests were usually made once a day at 
different times between noon and midnight—that they were 
usually made between noon and six o’clock in the evening. 
(Rec., p. 14.) 

Against the evidence adduced by the plaintiff the defend¬ 
ant adduced in evidence the testimony of sundry expert wit¬ 
nesses tending to prove that to determine accurately the 
candle power of gas over a period of a given legal day at 
least three tests should be made, approximately an hour 
between consecutive tests, and if the tests did not agree 
closely a fourth test should be made; that the more tests 
that were made, as long as there is the possibility of human ^ 
error, the less the possibility of error; that the Gas Referees 
of London, under an Act of Parliament, are required to 
make three tests daily at least an hour apart, and if the 
candle power on any day is below the standard to an extent 
no greater than one candle, then the law requires that the 
tests on the day preceding and on the following day‘be 
averaged with the intermediate day, and that the average 
be taken as the true candle power for that day. 

Without more than one test a day at each of the defend¬ 
ant’s stations, it is respectfuly contended that it is impos- 
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sibl« for the inspector of gas and meters to determine 
whether the default continued for any appreciable time 
thereafter. The fact that several days subsequent to the 
finding of a violation by the inspector of gas and meters, or 
even on the following day another default is found, is hot 
sufficient to establish continuous violation as required by 
the statute. Congress prescribed the standard of candle 
power and purity, and fixed a duration of time which con¬ 
stituted a violation thereof sufficient to impose a penalty of 
one hundred dollars, namely, a day. And unless it is es¬ 
tablished beyond a reasonable doubt by the appellant that 
such violation did continue for a day no penalty can be im¬ 
posed. The act thus fixes the quantity of proof required in 
order to establish such violation. It thus becomes the duty 
of the inspector of gas and meters, upon ascertaining that 
a default existed in respect to the candle power and purity, 
to procure necessary proof that such default continued for 
a day thereafter. This fact could reasonably have been es¬ 
tablished by the making of further tests on the days in ques¬ 
tion ; and not leave to conjecture and presumption that the 
finding of a default at a particular time on a given day was 
sufficient to establish the fact that such default continued 
thereafter for the period of one day. 

In view of the foregoing, it is respectfully submitted that 
the Court below did not err in directing a verdict in favor 
of the defendant, and the judgment thereof should be by 
this Court affirmed. 

Respectfully submitted, 

Benjamin S. Minor, 
Hugh B. Rowland, 
Attorneys for Appellee, 

Richard H. Goldsborough, 

Of Counsel. 
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No. ‘2177. 


DISTRICT OF COLUMRIA, Appellant, 

V8. 

THE WASHINGTON GAS EIGHT COMPANY, 

Appellee. 


ADDITIONAL BRIEF IN BEHALF OF 

APPELLANT. 


'Fhe Wa«liin^lon Gas Company was chartered by 

act of Congress dated .Inly <S, 1848 (0 Statutes, 722, 724), 
with an authorized ca])ital of fifty thousand ($50,000) 
dollars. Section nine of said act provides: 

“and that it shall he lawful for Congre.ss at any time 
hereafter to alter, amend or repeal this act.” 

In view of this ])rovision of law and of the fact that the 
Washington Gas Light Company is a public-.servdce corpora- 
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tion, it is plain that Congress had authority to regulate the 
candle power and purity of gas supplied by it to consumers. 
Congress has provided such regulations in the statutes re¬ 
ferred to in the original brief for appellant. 

American Sugar Refining Company vs. United States, 
211 U. S., 155, 162. 

The tariff act of July 24, 1897, provides; 

‘Tak. 209. Sugars not above number sixteen 
Dutch standard in color, tank bottoms, sirups of 
cane juice, melada. concentrated melada, concrete 
and concentrated molasses, testing by the polarisco}>e 
not above seveiitv-live degrees, ninetv-five one- 
hundredths of one per cent per pound, and for every 
additional degree shown by the ])olariscopic test, 
thirty-five one-thousandths of one cent per pound 
additional, and fractions of a degree in j)roportion; 
and on .sugar above number .sixteen Dutch standard 
in color, and on all sugar which has gone through 
a process of refining, one cent and ninety-five one- 
hundredths of one cent per pound; molasses testing 
above forty degrees and not above fifty-six degrees, 
three cents ])er gallon; testing fifty-six degrees and 
above, six cents per gallon; sugar drainings and 
.«ugar .sweepings .diall be subject to duty as mola.sses 
or .«ugar, as the ca.«e may be. according to polariscopic 
te.st; ♦ * 

“In October. 1897, the Treasury Department 
issued general regulations (sub.^^equently modified 
in particulars not material here) governing .smipling 
and cla.«sification of sugars under the above-quoted 
paragraph, which, among other things, declared: 

“ The expression “testing * * * degrees by 

the polari.scope.’’ occurring in the act, is construed 
to mean the percentage of pure sucrose contained in 
the sugar as ascertained by polarimetric estimation.’ 
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“It was further stated that changes of temperature 
affect the indications of a polariscope, and to de¬ 
termine by means of it true sucrose contents apparent 
readings must be corrected iis shown by a table ac¬ 
companying each instrument and embodying the re¬ 
sults of careful experiments therewith; when the 
thermometer is above 17.5° centigrade, the point of 
standardization, additions must be made; when be¬ 
low, corresponding subtractions.” 

It was agreed that the sugars in question were tested and 
classified in accordance with the Treasury regulations. On 
the question of the constitutionality of the regulations the 
court said: 

“Undoubtedly Congress, without violating any 
constitutional provision, could have in terms directed 
exactly what was prescribed by the Treasury regula¬ 
tion ; and prior decisions have held that the statute 
was properly construed by the Secretary.” 

Illuminating Power and Purity of Gas. 

By the act of June 23, 1874 (1 Supp., 52; 18 St., 277), 
it is provided that the illuminating power of gas shall be 
equal to (a) 1(3 candles; by the act of June 26, 1896 (29 
St., 251; 2 Su})p., 501), 25 candles; by tlie act of March 3, 
1905 (33 St., 896), 22 candles, (b) The measure of the 
candle power is thus described in the first act: 

“shall be equal to sixteen candles by the Bunsen 
photometer, using the English parliamentary stand¬ 
ard Argand burner having 15 holes and a seven- 
inch chimney.” 

Bv the second act: 

4 . 

“shall be equal to twenty-five candles by the Bunsen 



\ 


photometer, iisin" the T>ray slit union burner num¬ 
ber seven, eonsuming live eiibie feet of gas per hour.’’ 

The act of 1005 does not state the mea.'^ure. 

In reference to the ])uiity of gas the sUitutes provide (act 
of 1890): 

“And such gas shall not contain more than twenty 
grains of sulphur in any form in one hundred cubic 
feet nor more than five grains of ammonia in any 
form in one hundred cubic feet, and .diall be free 
from the impurity known as ‘sulphureted hydro¬ 
gen.’ ” 

The te.'it of measure for piirlfif is not given in the act of 
1874. Such test was, however, provided in the act of 1800 
as to mJphvrctcd Jnpirof/en. wliich is the only complaint 
as to impurity in this case, in the-e words: 

“said impurity to be <letermined by pa.«sing the gas 
through a gla.ss vessel containing slips of bibulous 
paper moistened with a solution of the acetate of lead, 
and if any discoloration of the te<t paper is found to 
have taken place this is to Ijc held conclusive as to 
the presence of sulphureted hydrogen in the gas.” 

Duty of Testing for Candle Power and Purity of Gas. 

The object of Congress was to ])rc.‘^cril)e the candle power 
to be furnished and to prevent im])urities in gas in certain 
particulars, and as well to prescril)e the tests whereby devia¬ 
tions from the ])re.«cril)ed candle power and detection of 
impurities should be ascertained. Congress also intended to 
protect the ]Hiblic and the gas company by the means to 
be used and the ])erson a])f)ointed to do the work of in¬ 
spection for purity and candle power. It is, therefore, pro¬ 
vided by section 2 of the act of 1874: 



“That a suitable and impartial person, competent as 
a chemist, who is not a stockholder or employee in 
any gas works, shall be appointed by the President 
of the United JStates, by and with the advice and con¬ 
sent of the Senate to be designated and known as in¬ 
spector of gas and meters” ♦ ♦ ♦ ‘^and whose 

duty shall be to test and detennine the dlumiiiating 
power and purity of the gas” 

This officer was to stand between the public and the gas 
companies and had a judicial as well as an administrative 
duty to j)erform. In order that his determination should 
not be arbitrary or unfair the act of 1874 by section 4 thereof 
provides: 

“That the company, person or persons furnishing 
the gas may, if they see fit, on each occasion of the 
testing of the gas by the inspector or assistant in¬ 
spector be represented by some officer, but such officer 
shall not interfere in the testing” 

Not only is the privilege given the gas company to be 
represented at the testing of the gas, but the act provides 
for publicity in respect to such testing. Section 5 of the 
act of 1874 declares that— 

“a record shall be kept of each inspection, giving the 
illuminating power and purity, which shall be open 
to the public.” 

The gas company is further protected by the following 
provision; 

“and a copy of the daily inspection shall be fur- 
nislied the following day to the company, person or 
per.<ons furnishing the gas, Saturday’s inspection to 
be furnished on Monday.” 
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In order that it should be unnecessarj’ to so rely iii)on 
the public record kept by the inspector the act further pro- 

*‘and the full report for the month to be furnished, 
upon request, to any daily paper printed in the city 
of Washington on the date of their publication next 
after the 24th dav of each month to include each 
day’s test from the date of i)ievious publication, and 
giving the average illuminating power for the 
month/’ 

Time of Inspection. 

The acts also provide when inspection shall be made. 
Section 5 of the act of 1874 declares— 

‘‘That (huhj inspections, Sundays excepted, shall be 
made in conformitv to the intent of this act between 
tbe hours of five aiul cfevtii o’clock in the afternoon ” 
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This provision was amended by the act of March 3, 1893 
(2 Supp., 110), which provides: 



‘‘That the daihi inspectioiu prescribed in section 
five of the act cntitkMl ‘An act regulating gas works/ 
approved Juno twenty-tliinl. eighteen hundred and 
.<eventy-four, shall hereafter be made at any time 
after twelve o’clock noon and before twelve o’clock 
midnight, in the di.<(cretion of the inspector of gas 
and meters.” 


The fir.«t act was imperative in requiring the inspections 
to be made between the hours of five and twelve o’clock in 
the afternoon. That is to say, the inspector was allowed 
six hours within which to make his daily inspeetion.s. The 
later act empha.«ized the fact that an inspector need not 
make more than one inspection per day by the use of the 
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words “at anv time” and the words “in the discretion.” The 
1 . 

term “daily inspections” used in both acts of itself indicates 
that but one inspection per day is required. 


Laboratories. 


From 1874 to 1893 there was but one laboratory wherein 
tests could be made under the law. Section 3 of the act 
of 1874 provides: 


“Sec. 3. That a laboratory shall be provided and 
fitted up by the Washington Gas Light Company, 
.‘subject to the approval of the in.«pector, in the cen¬ 
tral part of tlie city of Washington, at a distance as 
near as may be, of two thousand feet from any gas 
works, and furnished with suitable apparatus for the 
transaction of the business of the inspector and as¬ 
sistant in.«pector, for which it is intended, and the 
laboratory shall be kept open on all bu.siness days 
between the hours of eight o’clock in the forenoon 
and five o’clock in the afternoon: 

'^ProviflefJ, That the cost of fitting up said labora¬ 
tory .shall be paid for by each gas company in the 
Di.strict of Columbia in proportion to their .sale of 
gas for the year eighteen hundred and .seventy three.” 
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The act of 1893, which provided as above noted for daily 

inspections, at any time after 12 o’clock noon and before 12 

o’clock midnight, in the discretion of the in.spector, also 

provided two additional laboratories. The act savs: 

« 


“fPar. 2.1 That for securing a better fulfillment 
of the intent of an act entitled ‘An act regulating gas 
works,’ approved .Tune twenty-third, eighteen hun¬ 
dred and .seventy-four, two additional laboratories 
.shall be provided and fitted up by the Washington Gas 
Light Company, subject to the approval of the Com- 
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missioners of the District of Columbia, and shall be 
furnished with suitable a})paratus, to the satisfaction 
of the said Commissioners, at a total cost not to ex¬ 
ceed one thousand dollars, for inspecting and testing 
the illuminating gas manufactured and distributed 
by the said Wasliington (las Light Company and the 
gas meters used for measuring the gas supplied to 
consumers by the said Washington Gas Light Com¬ 
pany. 

^‘One of tile said laboratories shall be located in 
the northwestern ])ortion of the city of Washington 
and the other in the southeastern portion of said 
city, and the cost of providing and fitting up the said 
laboratories shall be paid bir by the sai<l Washington 
Gas Light Company. 

“.And for .'securing the better fulfillment of the 
intent of the said act. a laboratory .'■ball be provid(‘d 
and fitted up liy the (Joorgetown Gas Tdght Com])any. 
subject to the approval of tb(‘ Commi.^sioners of the 
District of Columbia, and shall be furnished with 
suitable ap]>aratus. to the satisfaction of the .said Com¬ 
missioners at a total co.-t not to exceed one thousand 
dollars, for inspecting and testing the illuminating 
gas manufactured ami disti’ibuled by the said \\ a."!]- 
ington Gas laght Company and the gas meters used 
for measuring the gas ."Ujiplied to consumers by the 
said Georgetown (bis Light Company: 

''ProvIfJed, That the co.<t of providing and fitting 
up the said laboratory shall be paid by the said 
Georgetown Gas Light (’om)>any. and the sai<l 
(Georgetown Gas Light Comjiany shall be liable for 
such ])enalties for deinirtures from the stamlards o| 
illuminating ]>ower and purity of the gas manu¬ 
factured and ili.stributed by the sai<l company as an' 
prescribed in the first se(*tion of the said act entitb'd 
‘An act regulating gas works,’ approved June twenty- 
third, eighteen hundred and seventy-four 
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The object of establishing these laboratories was to indicate 
conclusively the places, and the only places, where tests for 
illuminating power and for detection of impurities in gas 
should be made, and Congress recognized that the candle 
power and purity of gas might be maintained at one labora¬ 
tory while tlie gas was below the standard at either or both of 
the other laboratories. Therefore, tests were to be made in 
relation to the different sections of the city being supplied 
with gas. The record shows that the inspector made the tests 
within the period prescribed by law at the various labora¬ 
tories and it is apparent that he could not be at all the labora¬ 
tories at the same time (see Record, page 15). 

The provisions of the law that the test for sulphureted 
hydrogen shall be held conclusive; that the inspector shall 
test and determine the illuminating power and purity of gas 
at a time and in certain hours in his discretion, and that 
the ollicer of the gas company who may be present on each 
occasion of the testing of the gas by the inspector “shall not 
interfere in the testing,” conclusively shows that the method 
of testing and the time of testing as'prescribed by the statutes 
is the only method and means permissible. If evidence had 
been offered of any other standai'd, place, or time, in regard 
to the tests of candle power and for impurities in gas such 
evidence would have been, it is submitted, inadmissible. 
Counsel for appellee contend that the provision of the act of 
1896 relating to the standard for measuring candle power 
by “using the Bray slit union burner number seven, con¬ 
suming five cubic feet of gas per hour^’ requires a test to be 
taken occupying sixty minutes, on the theory that tests must 
be made during the time that tlie burner is consuming five 
cubic feet. The statute contains no such idea. In speaking 
of the standard of measure it simply describes the burner 
which will consume five cubic feet of gas per hour, but in 
any event no such question was raised below and no such 
question is contained in the record. 

Counsel for appellee also contended at the argument and 

2-M 
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still contend that because the act of 1874 in section 5 pro¬ 
vides that if request be made, a full report of the daily in¬ 
spections shall be published “to include each day’s test from 
the date of previous publication, and giving the average 
illuminating power for the month” that the additional in¬ 
formation averaging the illuminating power thus to be pub¬ 
lished constitutes the rule for determining the method of 
testing for illuminating power. We think that the state¬ 
ment of the contention is it-; own refutation. Tt is further 
contended that section b of the act of 1874 (quoted on page 
4 of additional brief for appellee) to the effect that when 
bills for gas are given to the consumer such bills ishall state 
the average illuminating ])ower for the month, also furnishes 
the nile which shall guide the inspector of gas and meters 
in making his tesb^. We think it unnecessary to follow this 
argument. The real point in the case is the construction of 
the penal clause of the statutes. 

Protection to Gas Companies. 

In order to protect the gas companies in view of the re¬ 
quirements as to quality and purity of gas and the method 
selected in determining whether the companies had met 
these requirements Congress also provided in the act of 1874 
and in the act of 1896: 

“That if it shall appear that if such deviation of 
the above-named standards could not have been pre¬ 
vented by ordinary care and prudence, but was oc¬ 
casioned by some unavoidable causes, then the said 
penalty shall not be enforced.” 

(See section 1, act 1874, 1 Supp., 52, and sec¬ 
tion .3 of the act of 1896, 2 Supp.. 501, 
502.) 


In this respect the ga.s companies have been given a great 
advantage over the public. When the inspector of gas and 
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meters tesUs the gas the company may have its expert pres¬ 
ent at every test, and daily reports are required to be made 
and furnished the company, but how can the public autlior- 
ities determine whether the deviation could not have been 
prevented by ordinary care and prudence and was not ac- 
ciu^ioned by some unavoidable cause? Xo authority is given 
to enter upon the works of the company and no notice from 
the company to the inspector is required to be given by the 
gas companies. The companies alone have knowledge of the 
causes which produce the defaults. The report made to the 
gas company by the inspector is notice that a default has 
occurred and that tlie company shall prepare its defense, 
if it have any, and if it prove matters within the proviso of 
the statute the penalty shall not be enforced. This is a 
protection to the gas company. This report also works as 
a protection to the public. It is a notice that the gas is in 
default and the company has incurred a penalty, and this 
penalty will continue every day unless the quality or quan¬ 
tity of the gas be improved to meet the standard. It would 
not be fair to the company to permit it to furnish bad gas 
day after day without notice that it was incurring penalties, 
and it would not be fair to the public to compel it to use poor 
gas without some attempt to remedy the situation. 

The Penalty Clause. 

This clause is contained in the first section of the act of 
June 23, 1874, and in the amendment of said section by the 
act of June 26, 1896. It reads as follows: 

‘'When the illuminating gas supplied by any com¬ 
pany, person, or persons in the District of Columbia 
shall at ainj one time be of less illuminating power or 
of less purity than according to the standard just 
heretofore given, it shall be so reported by the in¬ 
spector of gas and meters to the company, person, or 



12 


persons supplying the same, who shall be subject to 
a penalty of one hundred dollars, to be recovered 
before the proper tribunal and paid into the treasury 
of the District of Columbia aforesaid for each and 
every day during which such violation shall con¬ 
tinue” 

The report mentioned in the penalty clause in section 
1 is described in section 5 of the act of June 1, 1874, before 
mentioned. The penalty clause in section 1 simply says that 
the default “shall be so reported,” while section 5 says that “a 
copy of the daily inspection shall be furnished the bil¬ 
lowing day to the company, person or persons furnishing the 
gas, Saturday’s inspection to be furnished on Monday.” 
The company is, of course, already in default if at the 
time of any test the gas is then of less illuminating power 
or of less purity than according to the standard. Its defen.se 
must be that the deviation could not have been ])revented 
by ordinary" care and prudence but was occasioned by some 
unavoidable cause. Hence if the penalty clause be read 
in connection with the other provisions of the act, and par¬ 
ticularly with said .‘iection 5 of the act of 1874, it is plain 
that the company is made absolutely liable to a penalty un¬ 
less its defen.se can be shown as stated. If the penalty clause 
had stopped at the word “dollars” no question would have 
arisen, but that it was liable for the penalty if the event 
had happened which contemplated liability, but this clause, 
after providing for the recovery, fixes the liability as a con¬ 
tinuing one “for each and every dag during which .‘^uch 
violation .«hall continue.” That is to say, in.-stead of the 
company being liable only for one penalty of one hundred 
dollars for one offen.'^e it is made liable in that penalty for 
each and every dag during which such violation shall con¬ 
tinue. 

The common-law nde was that an offen.«e could not be 
di\ided into several parts. Under this rule, but for the pro- 
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vision for a continuing penalty for each and every day. only 
the sum of one hundred dollars could have been recovered 
in an action for defaults prior to its coniinencement in 
candle power or defaults in purity of gas. It is to provide 
against .‘^uch a contingency that the statutes enact that 
each and every day during which such violation .shall con¬ 
tinue shall be a separate offense. Two illustrations are now 
given which show the rule of the common law that lUi 
offense cannot be divided into several parts; 

Ward vs. Corporation of Wa.<hington, 4 Cr. C. C., 
232, 234: 

Appeal from judgment of the justice of the peace who 
had rendered five judgments in favor of the corporation 
upon five .sei)arate warrants for the penalty of $10.00 in 
each case, for using a brickkiln without licen.se for five 
.successive weeks. 4'he warrants were all i.ssued on the 9th 
of August, 1831. 'riiese penalties were claimed under the 
third .'Section of the by-laws of the 14th of Augu.st, 1819. 
The court said: 

“But if the by-laws were in force and if the mayor 
had authority to grant a licen.se for the brickkiln 
yet the using of a brickkiln is a single offense, the 
penalty which is to be measured by the number 
of weeks it was used .so that all the weeks which 
elapse before the prosecution, should have been in¬ 
cluded in one prosecution. The offense cannot be 
divided into .several parts, according to the number 
of weeks during which the defendant continued to 
use the kiln. The u.se had been continued for five 
weeks, before the commencement of the.se five pros¬ 
ecutions, which were all commenced on the 9th of 
.Vugust. 1831. If there could be a judgment at all, 
it could be only in one of them.’^ 
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Crepps vs. Durden, 2 Cowper, 640: 

This was an ac-lion of trespass against a justice of the 
peace for breaking into plaintiff's house and taking away his 
goods. A verdict was found for the jjlaintiff, subject to the 
opinion of the court, which verdict stated that the plaintiff 
was convicted of selling small hot loaves of bread, the same 
not being any work of charity, on the sjuiie day (being Sun¬ 
day) by four separate convictions set out in the verdict. 
Lord Mansfield said: 

“On the construction of the Act of Parliament, 
the offense is, ‘exercising his ordinary trade upon 
the Lord’s Dav’; and tfiut without anv fractions of 
the day, hours, or minutes. It is but one entire 
off'ense, whether longer or shorter in point of <lura- 
tion; so whether it consist of one or a number of 
particular acts, the penalty incurred by this offense 
is five shillings. There is no idea conveyed by the 
act itself, that, if a tailor sews on the Lord's Dog, 
every stitch he take> is a separate offense; or, if a 
.4ioemaker or carpenter works for a different cus¬ 
tomer at different times on the same Sundag that 
those are so many .separate and distinct offenses; 
there can be but one entire olfense on one and the 
.«^ame day; and there is a much stronger case than 
that which has been alluded to, of killing more hares 
than one on the same day: killing a .single hare i> 
an offense; but the killing of ten more on the same 
day will not multiply the offense, or the penalty im¬ 
posed by the statute for killing one. Here repeated 
offenses are not the object which the Legislature had 
in view in making the statute: but singly, to punish 
a man for exercising his ordinary trade and calling 
on a Sundag.” 

When the intent of the legislature is to provide that an 
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Suit wa.s hroiifiht <m the petition which contained 
eount.«, each count seckinu: to recover the penalty for one 
day’s failure to huild a depot, conun(*ncin^ with July 2, 
1881, and ending at the commencement of the suit. .A de¬ 
murrer was filed to each and every i*ount of this [letition. 

Hrewkr, J.: “It is in.sisted that hut one penalty 
can be recovered for all delinf|uencies prior to the 
conunencenient of this action. (Citing ca.«e.s.) This 
fjuestion is also one that has emharra.‘!.«ed me no little. 
It seems shocking that a book account of penalties 
can be run again.st a delinquent. In the.«e cases the 
fienalties sued for amount to over $30,000.00 and it 
is hard to believe that the legislature intended that 
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THE LAW OF THE CASE. 

We take it that no references are needed in this jurisdic¬ 
tion since the recent decision by this Court in United States 
vs. Capital Traction Company to sustain the pro])osition 
that:— 

A statute that penalizes a crime unknown to 
the common law must set out upon its face the essen¬ 
tial elements of the offense with sufficient clearness 
and accuracy to disclose a true definition thereof to the 
party to be charged therewith. 


2. In such a case if an 3 rthing deeper than a careful 
survey of the text of the statute and statutes in pari 
materia are requisite to its comprehension—it is obnox¬ 
ious to the Constitutional requirement that it must 
carry on its face that notice which is an essential cle¬ 
ment of due process of law. 

3. If therefore the statute carries on the face of it 
contradictory or irreconcilable terms and conditions in¬ 
comprehensible to ordinary intelligence it is unconstitu¬ 
tional and void. 

COMPARATIVE STATUTORY HISTORY. 

There are three statutes in pari materia which we respect¬ 
fully submit should be considered by the court in order to 
arrive at a comprehensive view of this case. They all re¬ 
late to the power and (juality of illuminating gas furnished 
by the Washington Gas Eight Company and the Georgetown 
Gas Light Company to the jniblic in the District of Co¬ 
lumbia. 

The first act was passed June 23, 1874, commonly known 
as the act of 74, and is to be found in 18th R. Stats, p. 277. 

The .second act bears date of March 3, 1893, and is to be 
found in 27th R. Stats., p. 344. 

The third statute was the act of 1896, which we have 
here under consideration. 

The first two acts provided for the inspection system still 
in force, the details of which that throw, or tend to throw, 
light upon the present (piestion may be stated, for the pur¬ 
poses of analysis, as follows: 

By the first .section of the act of 1874, a statutory stand¬ 
ard for candle-power and purity is established in the fol¬ 
lowing words: 

“That from and after the 30th day of Tune, 1874, 
the illuminating power of the gas furnished by any gas¬ 
light company, person or persons, in the District of 
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Columbia, shall be equal to 16 candles by the Bunsen 
photometer,” etc. ♦ * ♦ consuming 5 cubic feet 

of gas per hour, and such gas shall not contain more 
than 20 grains of sulphur in any form in too cubic 
feet, nor more than 5 grains of ammonia in any form 
in 100 cubic feet.” 

As we shall see later the subsequent acts are precisely 
similar in standardization excepting the candle-power re¬ 
quirement which was increased by tlie act of 1896 from 16 
to 25 candles, and by subsequent amendments was reduced 
from 25 to 22 candles, which is the existing standard. 

Section 2 provides for the appointment of an inspector 
‘‘whose duties it shall be to test and determine the illuminat¬ 
ing power and purity of the gas furnished by any company,” 
etc. It will be observed that without reference to the adequa¬ 
cy of means at his command, it is made the inspector’s duty 
not only to test but to determine the power and quality of 
the gas furnished'' —that is to say, of practically all the gas 
furnished to and passing through the company’s mains to 
its consumers. That the act can be gratified by arbitrarily 
testing and determining one cubic foot out of the millions 
of cubic feet the Washington Gas Company is now daily 
furnishing its consumers is inconsistent with the text, the 
statutory history, the general scheme of the act; the con¬ 
dition of the art and the nature of the case. 

The ins])ector has no doubt honestly and ably done the 
best that could be done under the circumstances. But it is 
submitted that the failure of Congress to make adequate 
j)rovision for carrying this Act into effect, ought not to be 
taken for a legal presumption of an intent to deprive the 
defendant companies of the protection it in terms provides. 
The fact is tliat the whole theory of high illuminants, upon 
which the Act was based, has, since the adoption of the Eng¬ 
lish standard (16 candle power) by the Massachusetts Gas 
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Commission in 1908, been repudiated almost universally as 
a useless waste of the people’s money. For it is unneces¬ 
sary to tell the Court that the consumer in the last analysis 
pays for all uneconomic legislation. 

Section 5 of this act and section 1 of act of 1893 both 
provide for “daily inspections’’ to he made by the inspector 
between the hours of 5 o’clock and 11 o’clock, P. M., in 
the one case, and the hours of 12 o’clock noon, and mid¬ 
night, in the discretion of the inspector of gas, in the other 
case. The act of 1874 further provides. Sec. 5, “That a 
record shall he kept of each ins])ection giving the illuminat¬ 
ing power and purity, whicli shall he open to the public, and 
a copy of the daily ins])ection shall he furnished the follow¬ 
ing day to the company. t>erson or ])ersons furnishing the 
gas, ♦ * ♦ and a full report for the month to be fur¬ 

nished, upon request, to any daily paper printed in the city 
of Washington,’’ etc., ♦ ♦ * “to include each day’s 

test from the date of previous publication, and giving the 
average illuminating foieer for the month/' 

Sec. 6, relating to the same subject matter, further pro¬ 
vides that all bills for gas ( furnislied by any company, per- 
.son or ])ersons) “shall state the average illuminating pozeer 
for the month: and if the same shall fall helow 16 candles, 
as in this act prescribed, then the amount of the bills shall 
be reduced pro rata.” 

These last two sections are still in force, as is the follow^- 
ing definition distinctly set out in the concluding paragraph 
of Sec. 1 of the offense wherewith we are charged in this 
case, the essential elements of which we enumerate for the 
purposes of analysis. 

(1) “When” (2) “the illuminating gas” (3) “sup¬ 
plied by any company person or persons in the District 
of Columbia shall” (4) “at any one time” (5) “be of 
less illuminating i)Ower or of less purity than accord- 
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ing to the standard just heretofore given” (6) “it shall 
be so reported by the inspector of gas and meters to 
tl^e company, person or persons supplying the same” 
(7) “who shall be subject to a penalty of one hundred 
dollars, to be paid into the treasury of the District of 
Columbia aforesaid” (8) “for each and every day” 
(9) during which” (10) “such violations shall 
continue” 

From the foregoing dissection of the act it is apparent 
that the scheme of tlie statute is to protect the public from 
having to pay for more light than it receives, on the one 
hand, and for less purity than it is entitled to demand, on 
the other hand. It goes without saying that the intention 
of the act is to safeguard the consumer from actual and sub¬ 
stantial loss and injury, occasioned by a material and 
measurable violation of the act and not from a purely tech¬ 
nical depreciation due to a momentary variation only of a, 
comparatively speaking, infinitesimal portion of an essen¬ 
tially variant commodity; of a subtle substance of which 
a solitary test is in the nature of the thing wholly unreliable. 
That this was the controlling purpose in the legislative mind 
is obvious from the consistency of this theory of it as a 
working hypothesis when applied to every other material 
provision comprehensively considered. 

Let us briefly recapitulate the salient points involved and 
see if there be anything irreconcilable about them should the 
statute be read in the light of this interpretation. 

Beginning with the official tests to be made, we find that 
the amount to be inspected for impurities is to be 100 cubic 
feet, which (according to the inspector’s statement) re¬ 
quired about three minutes for each trial. The illumina¬ 
tion test, however, evidently contemplates, according to the 
terms employed in the act, a longer time. The language 
of the limitation specifically provides that “the illuminating 
power of the gas furnished by any gaslight company, etc.. 
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shall be equal to 25 candles by the Bunsen photometer, 
using the Bray slit union bunier numbered seven, consum¬ 
ing five cubic feet per hour. The requirement here is not only 
that the Bunsen i)hotometer be employed, but that it shall 
measure the candle-power developed by and through a Bray 
slit union burner consuming five cubic feet of gas per hour.” 
In this connection we invite the attention of the court to the 
fact that the inspector testified, as his statement in the 
record shows (page 15) : 

cannot undertake at this distance of time to 
state n'hether he made more tluin one test at each sta¬ 
tion on the same date. That when he became inspec¬ 
tor he found in the office a Bunsen photometer using 
the Bray slit union burner numbered seven consuming 
five cubic feet of gas |)er hour and has used it ever 
since; that the tests for candle-power consist in taking 
ten readings in about nine minutes and a half, that the 
defaults reported were the results of one test, but many 
times two tests were made, one following directly upon 
the other, and he took the higher result if they agreed 
closely: if they did not agree closely, he made another 
test immediately thereafter: that he does not remember 
whether or not more than one test 7eas made at an\ 
station on the days of the defaults reported: to deter¬ 
mine accurately the quantity and quality of any sub¬ 
stance chemists trust to one test and sometimes not; in 
many instances it would be desirable to have more than 
one test.” 


Xow we respectfully submit to the court that according 
to the inspector’s own statement, he averaged only nine 
readings taken in a test consuming less than ten min¬ 
utes. when the act obviously contemplates the averaging of 
.'IS many readings as can be taken in sixty minutes. For. 
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conceding that the apparatus used was accurate, how 
could the inspector Icnow that gas was passing through 
it at the rate of five cubic feet an hour at the time any 
particular test was l>eing made, except by ‘ actual trial 
then and there, unless he knew what the pressure, tempera¬ 
ture and condensation conditions were during the test 
trials, it being a well-known fact, according to what is com¬ 
monly known among chemists and engineers as the Mariotte 
—so-called Mariotte—law, dating back to 1684 (Universal 
Cyclopaedia, vol. 7, p. 517) that the amount of gas that will 
pass through a given aperture in a given time, varies with 
the pressure drop, tem|>erature, condensation, etc. This is 
such an elementary law of pneumatics (almost as universally 
accepted as the law of gravitation) that proof of it may not 
be required; but were it otherwise, it is submitted that the 
testimony of the inspector, as well as the testimony of Mr. 
Mcllhenny. also set out in the record, and the report of the 
inspector of the variations of candle-power, not only at the 
various stations but at the same station, when tests were 
made at or alxnit the same time, were so invariably found to 
be variant that non constat there never would have been a 
default found anywhere on any of the days in which de¬ 
faults are recorded had the inspector taken readings of five 
cubic feet of gas, that actually passed through a Bray slit 
union hunter numbered seven and averaged the same during 
said period of one hour. Mr. Mcllhenny’s testimony, perti¬ 
nent to this jtoint (Record, page 10), is as follows: 

“A difference of one candle-power may be occa¬ 
sioned by the inherent impossibility of absolute ac¬ 
curacy in measurement by the person reading the 
photometer.” 

Confirmatory of this statement we beg to refer to a defi- 

* 

nition of Photometry given in the Universal Cyclopaedia, 
voL 9, p. 282, as follows: 
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“Photometry is the operation of measuring the in¬ 
tensity of light. In setting such a process on a satis¬ 
factory scientific basis, a great difficulty is met with 
in the fact that the effect measured is not a physical 
one, but merely an excitation of the optic nene, the 
amount of zvhtch does not permit of any precise de¬ 
termination” 

I'he article recites among other things ten independent 
tests simultaneously made by ten observers with standard 
Bunsen photometers, all of which substantially varied. 


Going back to the other provisions, particularly in ref¬ 
erence to averaging many tests and the necessity therefor 
in order to arrive at even approximately fair and just 
conclusion, the fact is significant that the statute only pro- 
z^ides a remedy for the consumer zeho has been shoivn to 
have been injured by the daily averages for an entire month 
falling beloze the statutory requirement. Again, it is re¬ 
spectfully submitted, we find consistency of purpose plainly 
in evidence here. W hy is not the consumer permitted to 
rebate all the defaults reported from time to time by the in¬ 
spector, during the month? Obviously the reason is, is it 
not, that the consumer has not been injured, if the average 
of the month conclusively shows that he has had all of the 
light units the law entitles him to receive? Now, in all 
frankness, can there be any reason why the defendant who 
is not penalized by the act for occasional defaults that are 
too solitary and infrequent to affect the general result as 
to the consumer, should be penalized in such a case for the 
benefit of the District treasury; especially in viezv of the fact 
that the inspectors report shozos that the defaults on the 
days the violations are alleged to have occurred zoere ascer¬ 
tained by means of one test only? In point of fact, in a 
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majority of the days on which defaults are alleged to have 
occurred the official reports show that the tests made at 
tzi'o of the three stations fully satisfied the requirements of 
the statute. Had the tests been of statutory requirement, as 
to time limitations, and averaged, it logically follows that 
in all human probability no default at all could have been 
properly reported. 

We repeat that if the plain, simple and natural construc¬ 
tion obtains, the clauses we have been analyzing and every 
other material part of the act is not only consistent with 
our contention, but discloses an intelligent purpose in the 
legislative mind to j)rotect both the producer and the con¬ 
sumer. 

Taking up the various elements of the offense set out in 
the penal clause as we have enumerated them, we begin 
with the first word employed—“when.” Does this word 
in the light of the text mean as contended by the appellant 
that zi*henez'er by a solitary test at any one of the three 
testing stations created in conformity with this Act, the in¬ 
spector may find a technical default—or does it mean, as 
we insist the text plainly implies, that zehenever a default 
is shozi'n by tests at all the stationsf 

Does the phrase “the company’s gas” mean one cubic 
foot of it, as the appellant avers, or does it mean substan¬ 
tially all of it, as we think we have conclusively demon¬ 
strated ? 

Does the word “one” in the.i)hrase “at any one time” 
mean nothing as contended by the appellant, or does it mean 
at one and practically the same time, as we insist the text 
implies? For in this way only, by averaging readings taken 
at or about one time in all three of the stations, could any¬ 
thing like a fair test be made. Sec. 2 of the Act of 1874 in 
express terms, as we have seen, makes it the duty of the 
inspector to test and determine the illuminating power and 
purity of the gas furnished by any company. The words 
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here used in order to define what the inspector is to inspect 
—“the gas furnished”—likewise mean substantially, al¬ 
though not literally, what they grammatically imply, viz., 
all the company’s gas in the company’s mains at 
the time. If this contention is not correct, then 
w'hy were three statiotis established, located in dif¬ 
ferent places separated long distance apart? Note the 
fact that of these three inde])endent view points, the first 
is a central one. situate a mile from the second one. known 
as the North W’est Station—and a mile and a half from 
the third, known as the 5>outh East Station. The inspector 
testifying as to this (record, page 15) distinctly says: 
''When tests leere beitu/ made at one station he eould not 
say whether 'the f/as’ was above or below the standard at 
any other.*' Bear in mind the fact that Bunsen photometry 
measurements are at best only approximations of candle- 
jK>wer, varying, as above stated, according to variant pres¬ 
sure, condensation and temperature conditions. Wherefore 
the words here used to denote what is to be tested—“the 
company’s gas”—should be read as above argued and is 
again urged, not only in the light of their grammatical 
meaning, but in the light of the state of the art as disclosed 
in the testimony and of all the other conditions recjuiring 
averages under the circumstances as essential “to determine'* 
substantially what the condition of the “company’s gas” 
was when the tests were being made. 

So we easily read the first sentence to substantially pro¬ 
vide. according to the terms and words employed, “when¬ 
ever all the illuminating gas supplied by any company,” etc., 
shall at any one (or about one) and the same time be (upon 
an average) of less illuminating |X)W'er or less purity than 
according to the standard just heretofore given, it shall 
l)e so reported by the inspector of gas and meters to the 
company, etc., supplying the same. 
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Again we ask what shall be reported ? What is it that the 
inspector here is required to report ? Is it that he has found 
at some one place, at some specified time, by a single test, 
that one foot of gas was (say) 1 or 2 per cent below the 
standard, and that for that inconse(|uential offense the com¬ 
pany is to take notice that it is not only in default but has 
already been |>enalized to the limit therefor? With all due 
respect for our brothers on the other side who so ably rep¬ 
resent the District, it looks like a reflection upon the legis¬ 
lative intelligence to read into this act a construction that is 
so utterly inconsistent with each and every provision in it 
capable of anything approaching literal construction. At 
any rate, we respectfully insist that there is no instance on 
record where any court ever read into a penal statute cre¬ 
ating an offense unknown to the common law a practically 
new |)enal clause in the place of an irreconcilable one 
judicially stricken out. 

We take it, therefore, that the court, instead of adopt¬ 
ing the theory of the appellant that the notification is in 
effect conclusive of the offense, will, on the contrary, 
maintain the common sense reading of the statute that the 
defendant after the receipt of the Inspector’s report, which, 
in effect, according to the terms of the act, is a condition 
precedent to penalization, shall be subject (provided he re¬ 
mains in default) to a penalty of one hundred dollars, to be 
recovered (in the language of the act) before the proper 
tribunal and paid into the treasury of the District afore¬ 
said, for ‘'each and ev^ry day” durina which such violation 
shall continue. 

If the language used is not to be taken to mean precisely 
what it says, should not the court—is it not the duty of the 
court to construe it- to mean substantially what it says— 
namely, that the penalty will be immediately imp)osed if 
after notice is received the defendant remains, so to speak, 
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in contempt of the statute for and during the following 
day and likewise for each and cifcry day thereafter whilst 
the defendant’s offense continues? 

Can the Court put any other construction than this upon 
this clause without practically exercising a purely legisla¬ 
tive function? 

In conclusion, it is submitted that it will be far easier for 
the court to so (pialify the word “during” as to imply a 
legal ivg^>um])tion of a practically j^ermanent condition to 


be as many tests actually taken during each 

and'i!(j:*!i^^4 as the inspector, with the limited 

resourc^.^^t bivS;; co^y^^ could reasonably be expected 


to niab^,.;t|ian to-asefibe to it a definition that completely 
reverses its plain 'aitd simple meaning. 

Remember, the statute under which this action is brought, 
the act of 1896, does not prohibit the inspector from making 
whatever tests may be reasonably necessary to establish 
the continuance of tlie violation of the statute. The limita¬ 
tions in the previous statutes which we have noted, inso¬ 
far as they mav militate against the enforcement of this 
penalty, or may be irreconcilable or inconsistent therewith, 
are, according to a rule of familiar construction, repealed. 

Finally, it is believed that the theory of substantial con¬ 
struction consistent leith the scheme of the act as an en¬ 
tirety and of each and c'oery of the material parts thereof 
effectually relieves not only the word ''during,*' but also the 
word ''continue'* from the imputation of impossibility im¬ 
puted by the appellant, and will warrant the court in sus- 
’aining the finding of the learned ju.stice below, from whose 
opinion this appeal has been taken. 


Richard H. GoLD.sBOROunH, 
Benjamin S. Minor, 

Hugh B. Rowland, 

Attorneys for the Appellee, 





